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U.S. Customs Service 


Treasury Decisions 


19 CFR Parts 101 and 122 
(T.D. 97-88) 


CUSTOMS SERVICE FIELD ORGANIZATION; 
ESTABLISHMENT OF SANFORD PORT OF ENTRY 


AGENCY: Customs Service, Treasury. 
ACTION: Interim rule; solicitation of comments. 


SUMMARY: This document delays the effective date for implementa- 
tion of a final rule document published in the Federal Register July 11, 
1997, as T.D. 97-64, which would establish a new port of entry at Orlan- 
do-Sanford Airport in Sanford, Florida effective November 10, 1997. 
Since publication of the final rule document, the Airport Operator has 
brought to Customs attention that the date chosen by Customs signifi- 
cantly impairs its agreements with air carriers that were signed prior to 
Customs announcement of its decision. In addition, the Airport Opera- 
tor claims that cargo and warehousing space currently available at the 
airport must be expanded to accommodate projected needs. Because of 
these factors, Customs is delaying the effective date to May 1, 1998 for 
the port of entry designation. The user-fee status of the airport will con- 
tinue until the new effective date. 


DATES: Effective date of November 10, 1997, of the amendments of sec- 
tions 101.3(b)(1) and 122.15(b), Customs Regulations, published in the 
Federal Register (62 FR 37131) on July 11, 1997, is delayed until May 1, 
1998. Comments must be received on or before December 8, 1997. 


ADDRESS: Written comments (preferably in triplicate) may be ad- 
dressed to the U.S. Customs Service, Office of Regulations and Rul- 
ings—ATTN: Regulations Branch, The Ronald Reagan Building, 1300 
Pennsylvania Avenue, NW., Washington, D.C. 20229. Comments sub- 
mitted may be inspected at the Regulations Branch, Office of Regula- 
tions and Rulings, The Ronald Reagan Building, 1300 Pennsylvania 
Avenue, NW, Suite 3000, Washington, DC. 


FOR FURTHER INFORMATION CONTACT: Harry Denning, Office 
of Field Operations, Resource Management Division (202) 927-0196. 
SUPPLEMENTARY INFORMATION: 

BACKGROUND 


On July 11, 1997, Customs published in the Federal Register (62 FR 
37131) T.D. 97-64 which amended § 101.3(b), Customs Regulations (19 
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CFR 101.3), to establish a new port of entry at Orlando-Sanford Airport 
in Sanford, Florida, and § 122.15(b), Customs Regulations (19 CFR 
122.15(b)), to remove the Sanford Regional Airport from the list of user- 
fee airports. 

That action was taken by Customs based on analysis of a report pre- 
pared for the Central Florida Regional Airport Board that manages the 
airport at Sanford. The report showed that the Sanford Regional Air- 
port was becoming the fastest growing airport for international passen- 
ger clearance services in Florida. In response to this growth, the report 
indicated that the Airport Board had decided to make substantial and 
long term investment in new international arrival facilities to serve this 
growing Central Florida market. Applying the criteria used by Customs 
since 1973 for the establishment of ports of entry (see Treasury Decision 
(T.D.) 82-37 (47 FR 10137), as revised by T.D. 86-14 (51 FR 4559) and 
T.D. 87-65 (52 FR 16328)), to the figures projected by the Central Flori- 
da Regional Airport Board, Customs believed that sufficient justifica- 
tion existed for redesignating the airport facility from its user-fee status 
to that of a port of entry. Customs announced this decision on July 11, 
1997, and designated November 10, 1997 as the effective date. 

Since publication of the final rule document, it has come to Customs 
attention that agreements currently in force between the Orlando-San- 
ford Airport and the air carriers it serves effectively requires the Airport 
to absorb additional Customs fees through the end of April 1998. More- 
over, the facilities for cargo processing and warehousing at Orlando- 
Sanford Airport need to be expanded and that construction will not be 
completed until late Spring of 1998. 


DELAYED EFFECTIVE DATE 


For the reasons set forth in the above discussion, Customs has deter- 
mined that the effective date for the establishment of the new port 
of entry at Sanford, Florida shall be delayed for approximately 
6 months—until May 1, 1998—to afford the airport facility time to com- 
plete projected facilities. Until that time, the airport may continue to op- 
erate as a user-fee facility. 


PUBLIC COMMENT REQUIREMENTS 


Customs establishes, expands, and consolidates Customs ports of 
entry throughout the United States to accommodate the volume of Cus- 
toms-related activity in various parts of the country. Because the estab- 
lishment, expansion or consolidation of a port of entry relates to agency 
management and organization, a regulatory change involving such an 
action is not subject to the notice and public procedure requirements of 
the Administrative Procedure Act (APA) (5 U.S.C. 553). 

In addition, pursuant to 5 U.S.C. 553(b)(B), Customs finds for good 
cause in this instance that notice and public procedure are impractica- 
ble, unnecessary and contrary to public interest. It would be impractica- 
ble for Customs to issue a proposal in this instance as the rulemaking 
process could not be completed timely. 
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If a proposal were to be issued, it would be unlikely that a final deci- 
sion could be published before November 10, causing possible unfore- 
seen consequences for the airport operator and other members of the 
public. Also the temporary postponement of the effective date ofa rule is 
atechnical change for which it is unnecessary to provide notice and com- 
ment. The substantive decision to create a port of entry at Sanford has 
already been made; the only question is when that port of entry will 
open. 

Notwithstanding the above, Customs generally provides the public 
with an opportunity to comment on the establishment of ports of entry. 
Even though notice and public comment are not required in this 
instance pursuant to 5 U.S.C. 553(a)(2) because this is a matter relating 
to agency management, and pursuant to 5 U.S.C. 553(b)(B) for good 
cause, Customs is requesting the public to submit comments regarding 
the delayed effective date. If comments submitted within the next 30 
days demonstrate that there exist sufficient grounds for not delaying 
the effective date of the establishment ofa port of entry in Sanford until 
May 1, 1998, Customs will issue another document. 

Comments submitted will be available for public inspection in accor- 
dance with the Freedom of Information Act (5 U.S.C. 552), § 1.4 of the 
Treasury Department of Regulations (31 CFR 1.4), and § 103.11(b) of 
the Customs Regulations (19 CFR 103.11(b)), on regular business days 
between the hours of 9 a.m. and 4:30 p.m. at the Regulations Branch, 
Office of Regulations and Rulings, U.S. Customs Service, Suite 3000, 
The Ronald Reagan Building, 1300 Pennsylvania Avenue, N.W., Wash- 
ington, D.C. 


AMENDMENTS TO THE REGULATIONS 


For the reasons stated above, the effective date of final rule document 
FR Doc. 97—18206, published in the Federal Register on July 11, 1997 is 
delayed until May 1, 1998. 


THE REGULATORY FLEXIBILITY ACT, AND EXECUTIVE ORDER 12866 


Because this document is not subject to the notice and public proce- 
dure requirements of 5 U.S.C. 553, this document is not subject to the 
provisions of the Regulatory Flexibility Act (5 U.S.C. 601 et seq.). This 
amendment does not meet the criteria for a “significant regulatory ac- 
tion” as specified in Executive Order 12866. 

SAMUEL H. BANKS, 
Acting Commissioner of Customs. 


Approved: October 9, 1997. 
JOHN P. SIMPSON, 


Deputy Assistant Secretary of the Treasury. 
[Published in the Federal Register, November 7, 1997 (62 FR 60164)] 
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(T.D. 97-89) 
FOREIGN CURRENCIES 


DAILY RATES FOR COUNTRIES NOT ON QUARTERLY LIST FOR OCTOBER 1997 


The Federal Reserve Bank of New York, pursuant to 31 U.S.C. 5151, 
has certified buying rates for the dates and foreign currencies shown 
below. The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others concerned 


pursuant to Part 159, Subpart C, Customs Regulations (19 CFR 159, 
Subpart C). 


Holiday: October 13, 1997. 


Greece drachma: 


October 1, 1997 $0.003567 
October 2, 1997 .003568 
October 3, 1997 .003598 
October 4, 1997 .003598 
October 5, 1997 .003598 
October 6, 1997 .003588 
October 7, 1997 .003615 
October 8, 1997 .003617 
October 9, 1997 .003629 
October 10, 1997 .003618 
October 11, 1997 .003618 
October 12, 1997 .003618 
October 13, 1997 .003618 
October 14, 1997 .003623 
October 15, 1997 .003635 
October 16, 1997 .003642 
October 17, 1997 .003595 
October 18, 1997 .003595 
October 19, 1997 .003595 
October 20, 1997 .003601 
October 21, 1997 .003568 
October 22, 1997 .003580 
October 23, 1997 .003588 
October 24, 1997 .003586 
October 25, 1997 .003586 
October 26, 1997 .003586 
October 27, 1997 .003600 
October 28, 1997 .003669 
October 29, 1997 .003656 
October 30, 1997 .003664 
October 31, 1997 .003669 


South Korea won: 


October 1, 1997 $0.001093 
October 2, 1997 .001092 
October 3, 1997 .001092 
October 4, 1997 .001092 
October 5, 1997 .001092 
October 6, 1997 .001092 
October 7, 1997 .001091 
October 8, 1997 .001089 
October 9, 1997 .001089 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
October 1997 (continued): 


South Korea won (continued): 


October 10, 1997 $0.001089 
October 11, 1997 .001089 
October 12, 1997 .001089 
October 13, 1997 .001089 
October 14, 1997 .001094 
October 15, 1997 .001091 
October 16, 1997 .001089 
October 17, 1997 .001089 
October 18, 1997 .001089 
October 19, 1997 .001089 
October 20, 1997 .001079 
October 21, 1997 .001075 
October 22, 1997 .001088 
October 23, 1997 .001083 
October 24, 1997 - .001073 
October 25, 1997 .001073 
October 26, 1997 .001073 
October 27, 1997 .001058 
October 28, 1997 .001036 
October 29, 1997 .001031 
October 30, 1997 .001036 
October 31, 1997 .001031 
Taiwan N.T. dollar: 
October 1, 1997 $0.034892 
October 2, 1997 .034843 
October 3, 1997 .034868 
October 4, 1997 .034868 
October 5, 1997 .034868 
October 6, 1997 .034904 
October 7, 1997 ; .035026 
October 8, 1997 .034990 
October 9, 1997 .035088 
October 10, 1997 .035002 
October 11, 1997 Jestaeaeer .035002 
October 12, 1997 ... Swowee .035002 
October 13, 1997 .035002 
October 14, 1997 .035051 
October 15, 1997 .035039 
October 16, 1997 .035014 
October 17, 1997 .033613 
October 18, 1997 .033613 
October 19, 1997 .033613 
October 20, 1997 .032520 
October 21, 1997 032468 
October 22, 1997 .032468 
October 23, 1997 .032787 
October 24, 1997 .032573 
October 25, 1997 .032573 
October 26, 1997 .032573 
October 27, 1997 .032468 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
October 1997 (continued): 


Taiwan N.T. dollar (continued): 


October 28, 1997 $0.032258 
October 29, 1997 .031949 
October 30, 1997 .032051 
October 31, 1997 032051 


Dated: November 3, 1997. 


FRANK CANTONE, 
Chief, 
Customs Information Exchange. 


(T.D. 97-90) 
FOREIGN CURRENCIES 


VARIANCES FROM QUARTERLY RATES FOR OCTOBER 1997 


The following rates of exchange are based upon rates certified to the 
Secretary of the Treasury by the Federal Reserve Bank of New York, 


pursuant to 31 U.S.C. 5151, and reflect variances of 5 per centum or 
more from the quarterly rates published in Treasury Decision 97-85 for 
the following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs pur- 
poses to convert such currency into currency of the United States, con- 
version shall be at the following rates. 


Holiday: October 13, 1997. 


Australia dollar: 
October 27, 1997 $0.691000 
Malaysia dollar: 


October 8, 1997 $0.315358 
October 9, 1997 $0.325203 
October 10, 1997 $0.320770 
October 11, 1997 $0.320770 
October 12, 1997 $0.320770 
October 13, 1997 $0.320770 
October 14, 1997 $0.321802 
October 15, 1997 $0.317460 
October 16, 1997 : $0.312989 


Mexico peso: 


October 28, 1997 $0.119760 
October 29, 1997 .122699 
October 30, 1997 120482 
October 31, 1997 .118906 
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FOREIGN CURRENCIES—Variances from quarterly rates for October 1997 
(continued): 


Thailand Baht (Tical): 
October 20, 1997 . 
October 21, 1997 
October 22, 1997 ... 
October 23, 1997 . 
October 24, 1997 
October 25, 1997 
October 26, 1997 
October 27, 1997 
October 28, 1997 .. 
October 29, 1997 
October 30, 1997 
October 31, 


$0.026144 
.025773 
025707 
026110 
025510 
025510 
025510 
025840 
025608 
02557: 
024938 
024691 


Dated: November 3, 1997. 


FRANK CANTONE, 
Chief, 
Customs Information Exchange. 





U.S. Customs Service 


General Notices 


QUARTERLY IRS INTEREST RATES USED IN CALCULATING 
INTEREST ON OVERDUE ACCOUNTS AND REFUNDS ON 
CUSTOMS DUTIES 


AGENCY: Customs Service, Treasury. 
ACTION: General notice. 


SUMMARY: This notice advises the public of the quarterly Internal 
Revenue Service interest rates used to calculate interest on overdue ac- 
counts and refunds of Customs duties. For the quarter beginning Octo- 
ber 1, 1997, the rates will remain at 8 percent for overpayments and 
9 percent for underpayments. This notice is published for the conve- 
nience of the importing public and Customs personnel. 


EFFECTIVE DATE: October 1, 1997. 


FOR FURTHER INFORMATION CONTACT: Ronald Wyman, Ac- 
counting Services Division, Accounts Receivable Group, 6026 Lakeside 


Boulevard, Indianapolis, Indiana 46278, (317) 298-1200, extension 
1349. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

Pursuant to 19 U.S.C. 1505 and Treasury Decision 85-93, published 
in the Federal Register on May 29, 1985 (50 FR 21832), the interest rate 
paid on applicable overpayments or underpayments of Customs duties 
shall be in accordance with the Internal Revenue Code rate established 
under 26 U.S.C. 6621 and 6622. Interest rates are determined based on 
the short-term Federal rate. The interest rate that Treasury pays on 
overpayments will be the short-term Federal rate plus two percentage 
points. The interest rate paid to the Treasury for underpayments will be 
the short-term Federal rate plus three percentage points. The rates will 
be rounded to the nearest full percentage. 

The interest rates are determined by the Internal Revenue Service 
(IRS) on behalf of the Secretary of the Treasury based on the average 
market yield on outstanding marketable obligations of the U.S. with re- 
maining periods to maturity of 3 years or less, and fluctuate quarterly. 
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The rates effective for a quarter are determined during the first-month 
period of the previous quarter. 

The IRS announced September 12, 1997, that the rates of interest for 
the first quarter of fiscal year (FY) 1998 (the period of October 1—De- 
cember 31, 1997) will remain at 8 percent for overpayments and 9 per- 
cent for underpayments. These interest rates are subject to change for 


the second quarter of FY-1998 (the period of January 1—March 31, 
1998). 


For the convenience of the importing public and Customs personnel 
the following list of Internal Revenue Service interest rates used, since 
July 1, 1975 to date, to calculate interest on overdue accounts and re- 
funds of Customs duties, is published in summary format. 


Beginning Date Ending Date Underpayments Over-ayments 
070175 013176 9% 9% 
020176 013178 7% 1% 
020178 013180 6 % 6 % 
020180 013182 12 % 12 % 
020182 123182 20 % 20 % 
010183 063083 16 % 16 % 
070183 123184 11% 11% 
010185 063085 13 % 13 % 
070185 123185 11% 11% 
010186 063086 10 % 10 % 
070186 123186 9% 9% 
010187 093087 9% 8 % 
100187 123187 10 % % 
010188 033188 11% 10 % 
040188 093088 10 % 9% 
100188 033189 11% 10 % 
040189 093089 12 % 11% 
100189 033191 11% 10 % 
040191 123191 10 % 
010192 033192 9% 
040192 093092 8% 
100192 063094 7% 
070194 093094 8% 
100194 033195 9% 
040195 063095 10 % 
070195 033196 9% 
040196 063096 8 % 
070196 033197 9% 
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Dated: November 5, 1997. 


SAMUEL H. BANKS, 
Acting Commissioner of Customs. 
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DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, November 4, 1997. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
PATRICIA A. TODARO, 
(for Stuart P Seidel, Assistant Commissioner, 
Office of Regulations and Rulings.) 


WITHDRAWAL OF PROPOSED RULING REGARDING COUNTRY 
OF ORIGIN MARKING REQUIREMENTS FOR SINGLE SPICE 
PRODUCTS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of withdrawal of proposed ruling regarding country of 


origin marking requirements for products made from a single foreign 
spice ingredient. 


SUMMARY: This notice advises interested parties that Customs is with- 
drawing its proposed ruling pertaining to the country of origin marking 
requirements for single spice products. Notice of the proposed ruling 
was published on May 24, 1995, in the CUSTOMS BULLETIN pursuant to 
section 625(c)(2) as amended by section 623 of Title VI (Customs Mod- 
ernization) of the North American Free Trade Agreement Implementa- 
tion Act (Pub. L. 103-182, 107 Stat. 2057) (1993). 


FOR FURTHER INFORMATION CONTACT: David Cohen, Special 
Classification and Marking Branch, (202) 482-7076. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Pursuant to section 625(c)(2), Tariff Act of 1930 (19 US.C. 
1625(c)(2)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057) (1993), on May 24, 1995, Customs 
published a notice in the CUSTOMS BULLETIN, Volume 29, Number 21, 
proposing to modify the treatment accorded to imported single spice 
products with respect to the applicable country of origin marking requi- 
rements. Subsequently, the Miscellaneous Trade and Technical Correc- 
tions of Act of 1996 was enacted and amended section 1304 of the Tariff 





12 CUSTOMS BULLETIN AND DECISIONS, VOL. 31, NO. 47, NOVEMBER 19, 1997 


Act of 1930 (19 U.S.C. 1304) by adding a new section (g) to provide an 
exemption from the country of origin marking requirements for certain 
spice products (Pub. L. 104-295, 110 Stat. 3514 (1996). Since this law 
exempts spice products from the country of origin marking require- 
ments of 19 U.S.C. 1304, this notice advises interested parties that Cus- 
toms is withdrawing its proposed ruling which specifies country of 
origin marking requirements pertaining to single spice products. 


Date: October 28, 1997. 
SANDRA BELL, 


(for John Durant, Director, 
Commercial Rulings Division.) 


PROPOSED MODIFICATION OF CUSTOMS RULINGS RELATING 
TO COUNTRY OF ORIGIN MARKING REQUIREMENTS OF 
WATCH STRAPS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification of ruling letters concerning 
substantial transformation of watch straps, bands and bracelets. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Implementation Act, Pub. L. 
103-182, 107 Stat. 2057, 2186 (1993), this notice advises interested par- 
ties that Customs intends to issue a ruling modifying prior Customs rul- 
ings pertaining to the country of origin of watch straps (including watch 
bands and bracelets). Comments are invited on the correctness of the 
proposed ruling. 


DATE: Comments must be received on or before December 19, 1997. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1300 Constitution Avenue, 
N.W, Washington, D.C. 20229. Comments submitted may be inspected 
at the Commercial Rulings Division, Office of Regulations and Rulings, 
located at 1300 Constitution Avenue, N.W., Room 3.4A. 


FOR FURTHER INFORMATION CONTACT: Burton Schlissel, Spe- 
cial Classification and Marking Branch, (202) 927-1034. 
SUPPLEMENTARY INFORMATION: 


BACKGROUND 
Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
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tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to issue a ruling which will have the effect of 
modifying previous treatment accorded by Customs with respect to the 
country of origin marking of watch straps, watch bands and watch 
bracelets. 

Customs proposes to rule that watch bands that are attached to their 
watches in the country in which the watches are produced are substan- 
tially transformed into a product of that country. In the proposed ruling, 
the assembly of the watch band to the watch takes place in the USVI. 
Therefore, as the country of origin of the watch in the proposed ruling is 
a US. insular possession, the watch together with its band will be ex- 
cepted from the marking requirements of Title 19, United States Code, 
Section 1304. See section 134.32(1), Customs Regulations (19 CFR 
134.32(1)). The proposed holding that the assembly of a watch band with 
a watch results in a substantial transformation of the watch band is con- 
trary to Customs position set forth in prior Customs rulings. 

Section 304 of the Tariff Act of 1930, as amended (19 U.S.C. 1304), 
provides that unless excepted, every article of foreign origin imported 
into the U.S. shall be marked in a conspicuous place as legibly, indelibly, 
and permanently as the nature of the article (or its container) will per- 
mit, in such a manner as to indicate to the ultimate purchaser in the U.S. 
the English name of the country of origin of the article. Congressional 
intent in enacting 19 U.S.C. 1304 was “that the ultimate purchaser 
should be able to know by an inspection of the marking on the imported 
goods the country of which the goods is the product. The evident pur- 
pose is to mark the goods so that at the time of purchase the ultimate 
purchaser may, by knowing where the goods were produced, be able to 
buy or refuse to buy them, if such marking should influence his will.” 
United States v. Friedlaender & Co., 27 C.C.PA. 297 at 302; C.A.D. 104 
(1940). 

Part 134, Customs Regulations (19 CFR Part 134), implements the 
country of origin marking requirements and the exceptions of 19 U.S.C. 
1304. Section 134.1(b), Customs Regulations (19 CFR 134.1(b)), defines 
“country of origin” as the country of manufacture, production, or 
growth of any article of foreign origin entering the U.S. Further work or 
material added to an article in another country must effect a substantial 
transformation in order to render such other country the “country of 
origin” within this part. For a good of a NAFTA country, however, the 
NAFTA Marking Rules will determine the country of origin. 

A substantial transformation occurs when articles lose their identity 
and become articles having a new name, character or use. See United 
States v. Gibson-Thomsen Co., 27 CCPA 267 at 270 (1940), National 
Juice Products v. United States, 10 CIT 48, 628 F Supp. 978 (CIT 1986). 
In determining whether the combining of parts or materials constitutes 
a substantial transformation, the issue is the extent of operations per- 
formed and whether the parts lose their identity and become an integral 
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part of the new article. See Belcrest Linens v. United States, 741 F.2d 
1368 (Fed. Cir. 1984). 

Customs has previously ruled in numerous cases that a watch strap 
must be separately marked when its country of origin is different than 
the country of origin of the watch. See, e.g., Headquarters Ruling Let- 
ters (HRLs) 733533 dated August 3, 1990 and HRL 734565 dated Octo- 
ber 16, 1992. In these cases, Customs has reasoned that the attachment 
of the watch strap to the watch does not effect a substantial transforma- 
tion of the watch strap and that after attachment, the strap maintains 
its separate identity. Customs now believes that when watch straps (in- 
cluding watch bands and watch bracelets) are assembled to a watch that 
was produced in the country of assembly, the watch band becomes a 
product of that country by becoming an integral part of the watch. See 
Belcrest Linens, supra. Under the circumstances, the country of origin 
of the watch strap will be the country where the watch was produced. 

Since under the proposed ruling the bands undergo a substantial 
transformation as a result of assembly with their watches in the USVI, 
the effect of the ruling will be to modify Customs prior treatment of sub- 
stantially identical products. The following rulings will be modified by 
the proposed ruling: HRL 733533 dated August 3, 1990; HRL 734565 
dated October 16, 1992; HRL 735197 dated January 4, 1994; HRL 
735297 dated January 26, 1994; HRL 558657 dated August 16, 1994; 
and HRL 560202 dated December 20, 1996. HRLs 733533 and 560202 
are set forth as Attachments A and B of this document as representative 
rulings. The proposed ruling letter is set forth as Attachment C to this 
document. Before taking this action, consideration will be given to any 
written comments timely received. 


Dated: October 30, 1997. 


SANDRA BELL, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY. 
US. CusToMs SERVICE, 
Washington, DC, August 3, 1990. 
MAR05:CO:R:V:C 733533 RSD 
Category: Marking 
Mr. ADAM C. MoRRISON 
ADAMO IMPORTS 
302 South County Road, Suite 103 
Palm Beach, FL 33480 


Re: Country of origin marking requirements for battery installed quartz analog wrist 
watches. 
DEAR Mr. MORRISON 
This is in response to your letter of February 12, 1990, requesting a ruling on the proper 
country of origin marking requirements for a battery installed quartz analog wrist watch. 


A separate ruling concerning the tariff classification of the watches was issued to you on 
June 12, 1990 (086562). 


Facts: 


The sample watch submitted is a model HL 333 L, alady’s battery-operated quartz ana- 
log wrist watch. The watch consists of a no (0) jewel watch movement in a base metal 
watch case and a plastic watch strap. The watch is a sports model with a plastic turning- 
bezel such as used by skin divers and has an analog display—a dial with hour, minute and 
seconds hands. 

The watch is marked “MADE IN HONG KONG” on the back of the metal watch case by 
means of a gummed label. There are no other country of origin markings on the outside of 
the watch or on the plastic strap. Internally, the watch movement is marked “Hulux Ind 
Ltd” on the metal bridge adjacent to the stepping motor and it is marked “no (0) jewel.” 
The movement is marked “Hong Kong” on the battery retaining clip. It is also marked 
“China assemble” on the bridge adjacent to the stepping motor. The invoices submitted 


with the letter, indicates that the watches were imported from Hong Kong. However, it 
appears that the watches were actually assembled in the China with parts made in Hong 
Kong. 


Issue: 
What are the marking requirements for a battery-operated quartz analog wrist watch? 
Law and Analysis: 


Section 304 of the Tariff Act of 1930, as amended (19 U.S.C. 1304), provides that, unless 
excepted, every article of foreign origin imported into the U.S. shall be marked in a con- 
spicuous place as legibly, indelibly, and permanently as the nature of the article (or con- 
tainer) will permit, in such a manner as to indicate to the ultimate purchaser in the U.S. 
the English name of the country of origin of the article. Congressional intent in enacting 
19 U.S.C. 1304 was that the ultimate purchaser should be able to know by an inspection of 
the marking on the imported goods the country of which the goods is the product. “The 
evident purpose is to mark the goods so that at the time of purchase the ultimate purchas- 
er may, by knowing where the goods were produced, be able to buy or refuse to buy them, if 
such marking should influence his will.” United States v. Friedlaender & Co.,. 27 C.C.PA. 
297 at 302 (1940). 

Part 134, Customs Regulations (19 CFR Part 134), implements the country of origin 
marking requirements and exceptions of 19 U.S.C. 1304. Section 134. l(b), Customs Regu- 
lations (19 CFR 134.1(b)), defines “country of origin” as the country of manufacture, pro- 
duction or growth of any article of foreign origin entering the U.S. Further work or 
material added to an article in another country must effect a substantial transformation 
in order to render such other country the “country of origin” within the meaning of the 
marking laws and regulations. The case of U. S. v. Gibson-Thomsen Co., Inc., 27 C.C.PA. 
267 (C.A.D. 98) (1940), provides that an article used in manufacture which results in an 
article having a name, character, or use differing from that of the constituent article will 
be considered substantially transformed. 

Section 134.43(b), Customs Regulations (19 CFR 134.43(b)), in conjunction with sec- 
tion 11.9, Customs Regulations (19 CFR 11.9), provides that watches must be marked in 
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accordance with the special marking requirements set forth in Chapter 91, Additional U.S. 
Note 4 of the Harmonized Tariff Schedule of the United States (HTSUSA) (19 U.S.C. 
1202). This note requires that any watch movement, or case provided for in the subpart, 
whether imported separately or attached to any article provided for in the subpart, shall 
not be permitted to be entered unless conspicuously and indelibly marked by cutting, die- 
sinking, engraving, or stamping or mold-marking (either indented or raised), as specified 
in the provisions of this note. This language is mandatory. The Customs Service has no 
authority for granting exceptions to the special marking requirements for watches. (see 
HQ 726711, October 22, 1984). 

Section (a) of Note 4 requires that watch movements shall be marked on one or more of 
the bridges or top plates to show the name of the country of manufacture; the name of the 
manufacturer or purchaser; and, in words, the number of jewels, if any serving a mechani- 
cal purpose as frictional bearings. Section (c) of Note 4 requires that watch cases shall be 
marked on the inside or outside of the back cover to show the name of the country of 
manufacture, and the name of the manufacturer or purchaser. The country of manufac- 
ture in these requirements refers to where the movements, and cases, are manufactured 
rather than where the watch was made. 

For country of origin marking purposes under 19 U.S.C. 1304, Customs considers the 
country of origin of watches to be the country of manufacture of the watch movements. 
See HQ 731546, October 27, 1988. Customs has also ruled that when unassembled parts of 
a watch movement from one country are assembled in a second country, the country of 
assembly is the country of origin for marking purposes under 19 U.S.C. 1304. See HQ 
708386, May 2, 1978. In this case, it appears that parts from Hong Kong are sent to China 
where they are assembled into a completed watch movement. If so, the country of origin of 
the watch in this case is China and not Hong Kong. The sample watch submitted, there- 
fore, is not correctly marked, and must be marked to indicate that the country of origin is 
China. In order to be conspicuous this marking must be on the face of the dial or on the 
outside surface of the back cover. HQ 731546, October 27, 1988; 714322, December 12, 
1980. The markings “China Movement” or China Mov’t” are also acceptable. HQ 718311 
January 26, 1982. We also note that since the watch is sold to the ultimate purchaser in a 
package, taht if the country of origin marking on the watch is not dearly visible on the 
watch when it is packaged, the container must also be marked to indicate the country of 
origin of the watch. Customs has also previously ruled that watch straps must be marked 
with its country of origin. HQ 731546 October 27, 1988. 

The marking “Hulux Ind Ltd” on the metal bridge adjacent to the stepping motor and 
marking “no (0) jewel” satisfies the special marking requirements of Chapter 91, U.S. note 
4(a)(ii) and 4(a)(iii). However, since the watch case has no markings on either the inside or 


the outside the stainless steel back, it is not legally marked with respect to U.S. Note 4(c)(i) 
and 4(c)(ii) in Chapter 9 1. 


Holding: 


The country of origin of the watch is China, the country where the watch movement is 
assembled. The watch must be marked on either the face of the dial or on the outside of the 
back of its watch case with the country name China to satisfy the requirements of 19 
U.S.C. 1304. The watch strap must also be marked with its country of origin. 

The marking “Hulux Ind Ltd” on the metal bridge adjacent to the stepping motor and 
“no (0) jewel” satisfies the special marking requirements of Chapter 91, U.S. Note 4(a)(ii) 
and 4(a)(ii). However, because the watch case is not marked it is not legally marked in ac- 
cordance U.S. Note 4(c)(i) and 4(c)(ii) in Chapter 91. The watch case must be marked on 
inside or outside of the back cover to indicate the name of the country of manufacture, and 
the name of the manufacturer or purchaser. This marking must be done by one of the 
methods indicated in the U.S. Note, and a gummed label is unacceptable. 

MARVIN M. AMERNICK, 


Chief, 
Value, Special Programs and Admissibility Branch. 





U.S. CUSTOMS SERVICE 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, December 20, 1996. 


MAR-05 RR:TC:SM 560202 KKV 


Category: Classification 
MR. CHARLES S. COSTER 


TIME/By DESIGN 
277 Mt. Auburn Street 
Cambridge, MA 02138 


Re: Country of origin marking for imported watches designed in the U.S. 


DEAR MR. COSTER: 


This is in response to your letter dated November 12, 1996, which requests a ruling con- 
cerning the country of origin marking requirements for imported watches which have 
been designed in the United States and assembled in China with components from China, 
Japan, Hong Kong and Singapore. Your letter incorporates by reference the facts con- 
tained in your earlier correspondence dated March 27, 1996. Additionally, a sample of the 
watch case without a watch strap has been submitted for our consideration. 


Facts: 


You indicate that Time/By Design plans to import liquid crystal display (LCD) watches 
into the United States which were designed in the United States. Integrated circuits from 
Singapore and other watch components from Japan and Hong Kong are sent to China, 
where they are combined with other components from China and assembled into finished 
LCD watches and exported to Hong Kong for shipment to the U.S. You propose to mark the 


watches, “Designed in USA. Made in Singapore” stamped into the reverse side of the met- 
al watch case. 


Issue: 


What are the country of origin marking requirements for finished LCD watches as- 
sembled in China of components from Singapore, Japan, China and Hong Kong? 


Law and Analysis: 


Section 304 of the Tariff Act of 1930, as amended (19 U.S.C. 1304), provides that unless 
excepted, every article of foreign origin imported into the U.S. shall be marked in a con- 
spicuous place as legibly, indelibly, and permanently as the nature of the article (or its con- 
tainer) will permit, in such a manner as to indicate to the ultimate purchaser in the U.S. 
the English name of the country of origin of the article. Congressional intent in enacting 
19 U.S.C. 1304 was “that the ultimate purchaser should be able to know by an inspection of 
the marking on the imported goods the country of which the goods is the product. The evi- 
dent purpose is to mark the goods so that at the time of purchase the ultimate pruchaser 
may, by knowing where the goods were produced, be able to buy or refuse to buy them, if 
such marking should influence his will.” United States v. Friedlander & Co., 27 C.C.PA. 
297 at 302; C.A.D. 104 (1940). 

We note that while additional U.S. Note 4, Chapter 91, HTSUS, contains special mark- 
ing requirements for certain watches, they are not applicable to “[m]Jovements with opto- 
electronic display only and cases designed for use therewith.” Because the watches at 
issue are specifically excepted from the special marking requirements set forth in addi- 
tional U.S. Note 4, the articles must comply with the general marking requirements set 
forth in 19 U.S.C. 1304. 

Part 134, Customs Regulations (19 CFR Part 134), implements the country of origin 
marking requirements and exceptions of 19 U.S.C. 1304. Section 134.46, Customs Regula- 
tions (19 CFR 134.46), contains more restrictive marking requirements designed to allevi- 
ate the possibility of misleading an ultimate purchaser with regard to the country of origin 
of an imported article. Specifically, 19 CFR 134.46 requires that, in instances where the 
name of any city or locality in the U.S., or the name of any foreign country or locality other 
than the name of the country or locality in which the article was manufactured or pro- 
duced, appears on an imported article or its container, there shall appear, legibly and per- 
manently, in close proximity to such words, letters or name, and in at least a comparable 
size, the name of the country of origin preceded by “Made in,” “Product of,” or other words 
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of similar meaning. Customs has ruled that in order to satisfy the close proximity require- 
ment, the country of origin marking must appear on the same side(s) or surface(s) in 
which the name of the locality other than the country of origin appears (See HQ 708994, 
dated April 24, 1978). 

In the instant case, integrated circuits from Singapore and other watch components 
from Japan and Hong Kong are exported to China, where they are combined with addi- 
tional components from China and assembled into finished watches. The finished watches 
are sent to Hong Kong for exportation to the US. 

It has long been Customs position that the origin of a watch or clock is the country of 
manufacture of the watch or clock movement. Although the addition of the hands, dial, 
case or watchband may add definition to the timepiece, it does not substantially change 
the character or use of the watch or clock movement, which is the essence of the watch or 
clock (See Headquarters Ruling Letter 735197, dated January 4, 1994). Note 3, Chapter 
91 of the Harmonized Tariff Schedule of the United States (HTSUS) states: 


For the purposes of this chapter, the expression “watch movements” means devices 
regulated by a balance wheel and hairspring, quartz crystal or any other system capa- 
ble of determining intervals of time, with a display or a system to which a mechanical 
display can be incorporated. Such watch movements shall not exceed 12 mm in thick- 
ness and 50 mm in width, length or diameter. [Emphasis ours. ] 


The watch in question has a liquid crystal display; your letter indicates that the inte- 
grated circuit is the component which functions as the watch movement for this type of 
watch. Under the manufacturing scenario you propose, because the integrated circuit, 
which is the system capable of determining intervals of time, is a product of Singapore, the 
origin of the finished watches assembled in China is Singapore. 

Additionally, with regard to the watch strap or band, Customs has determined that 
watch strap must be separately marked when its country of origin is different than the 
watch. This is because the attachment of the watch strap to the watch does not effect a 
substantial transformation of the watch strap; after attachment, the strap maintains its 
separate identity. See HQ 734565 (October 16, 1993). Therefore, the country of origin of 
the watch strap must appear legibly, conspicuously, and permanently whether imported 
together with the watch or separately. 

With regard to your proposed marking, we note that Customs has previously allowed 
the phrase “designed in” to be used in conjunction with country of origin information. In 
Headquarters Ruling Letter (HRL) 726695 (dated October 19, 1984), Customs ruled that 
the words “Designed in West Germany” could appear on packages of imported ornaments 
so long as the requirements of 19 CFR 134.46 and the requirements of 19 U.S.C. 1304 were 
satisfied. Likewise, in HRL 734144 (dated July 5, 1991) Customs held that a label marked 
“Designed in U.S.A.” with the words “Made in (Country of Origin)” in close proximity and 
in U.S.A.” satisfies the marking requirements of 19 U.S.C. 1304 and 19 CFR 134.46 so long 
as the words “Made in (Country of Origin)” are legible, conspicuous and permanent. 
Therefore, in regard to the watches you plan to import, because the origin of the watch is 
Singapore, the marking “Designed in USA. Made in Singapore” stamped into the reverse 
side of the metal watch case would be acceptable to Customs. 


Holding: 


The country of origin of a LCD watch assembled in China utilizing an integrated circuit 
from Singapore and other watch components from China, Japan and Hong Kong, is Singa- 
pore and must be marked accordingly. Additionally, the watch strap of the finished watch 
must be marked with its separate country of origin. 

The phrase “Designed in USA.” with the words “Made in Singapore” in close proximity 
and in the same size and color as the words “Designed in U.S.A.” satisfies the marking re- 
quirements of 19 U.S.C. 1304 and 19 CFR 134.46 if the words “Made in Singapore” are 
legible, conspicuous and permanent. 

A copy of this ruling letter should be attached to the entry documents filed at the time 
the goods are entered. If the documents have been filed without a copy, this ruling should 
be brought to the attention of the Customs officer handling the transaction. 

SANDRA L. GETHERS, 
(for John Durant, Director, 
Tariff Classification and Appeals Division .) 





U.S. CUSTOMS SERVICE 


[ATTACHMENT C] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC. 


MAR-05 RR:TC:SM 560471 BLS 


Category: Marking 
PorT DIRECTOR 


3150 Tchulahoma Road 
Memphis, TN 38118 


Re: Country of origin marking of watch bands; modification of prior rulings. 


DEAR SIR: 


This is in reference to a letter dated May 20, 1997, and subsequent correspondence, on 
behalf of Belair Quartz, Inc. (“Belair Quartz”) and Belair Time Corporation (“Belair 
Time”), concerning the country of origin marking of certain watch bands assembled with 
their watches in the U.S. Virgin islands (“USVI”). A sample watch with its watchband has 
been submitted. 


Facts: 


The following information has been furnished by counsel for Belair Quartz and Belair 
Time: 

Belair Quartz, a Virgin Islands company, Imports into the USVI watch bands primarily 
from the Far East, with limited supplies from Switzerland, Austria, Germany, France and 
Italy. Belair also imports the unassembled component parts of its movements from Swit- 
zerland. These movement parts are then fully assembled into finished watch movements 
in Belair Quartz’s St. Croix plant. Dials, hands, crowns, tubes, pushers, crystals, backs, 
links, buckles, pins, hands, discs, cases and other parts are also imported from the U.S., 
Switzerland, Germany, Hong Kong, France, Taiwan, the People’s Republic of China, Ja- 
pan and other countries throughout the world. Belair Quartz assembles the finished 
watch movements with these other parts and the watch bands to produce finished watches 
in its USVI plant. 

Belair Quartz ships the finished watches, with their bands, to Belair Time in New Jer- 
sey. Belair Time conducts final processing of the watches, packages them for sale, and dis- 
tributes them to various U.S. and foreign destinations, including Japan, the United 
Kingdom. Taiwan, Australia, New Zealand, Canada, and locations in the Caribbean, and 
Central and South America. 

Belair Time designs the watches manufactured by Belair Quartz as integrated units, 
and each watch band is specifically designed to fit only one particular watch case, and each 
case, in turn, is designed specifically to fit one band. Belair provides technical drawings to 
the suppliers that produce its watch cases and bands, and requires that the case and band 
manufacturers coordinate their engineering to allow for maximum integration of the 
band with the case. Pre-production technical samples are produced and exchanged be- 
tween the case and band factories, as well as Belair’s technical department, and modifica- 
tions are made as required. 

After arrival in the USVI from the various source countries, the watch bands undergo 
extensive processing and testing before they are attached to watch heads. Such operations 
include milling, finishing, testing, and adjusting. We note that the bands are attached to 
the watch heads with the use of four spring pins (two on each side of the watch). In order to 
accommodate band processing, a building addition was erected in 1987 having a total cost 
of $50,772.90, which included the cost of architectural drawings, permits, construction, 
furniture, and shelving for storage. 1997 costs for machinery used in band processing to be 
$87,800. Labor cost is estimated to be $69,300.00. 


Issue: 


What are the country of origin marking requirements for the completed watches as- 
sembled in the USVI with watch bands from the Far East, Switzerland, and other coun- 
tries? 


Law and Analysis: 


Section 304 of the Tariff Act of 1930, as amended (19 U.S.C. 1304), provides that unless 
excepted, every article of foreign origin imported into the U.S. shall be marked in a con- 
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spicuous place as legibly, indelibly, and permanently as the nature of the article (or its con- 
tainer) will permit, in such a manner as to indicate to the ultimate purchaser in the U.S. 
the English name of the country of origin of the article. Congressional intent in enacting 
19 U.S.C. 1304 was “that the ultimate purchaser should be able to know by an inspection of 
the marking on the imported goods the country of which the goods is the product. The evi- 
dent purpose is to mark the goods so that at the time of purchase the ultimate purchaser 
may, by knowing where the goods were produced, be able to buy or refuse to buy them, if 
such marking should influence his will.” United States v. Friedlaender & Co., 27 C.C.PA. 
297 at 302; C.A.D. 104 (1940). 

Materials imported into an insular possession, as in this case, become a product or 
manufacture of that possession only if they are substantially transformed there into a new 
and different article of commerce. A substantial transformation occurs when an article 
emerges from a process with a new name, character, or use different from that possessed 
by the article prior to processing. See Texas Instruments, Inc., v. United States, 69 CCPA 
152, 681 F.2d 778 (1982). In determining whether the combining of parts or materials 
constitutes a substantial transformation, the issue is the extent of operations performed 
and whether the parts lose their identity and become an integral part of the new article. 
See Belcrest Linens v. United States, 741 F.2d 1368 (Fed. Cir. 1984). 

Customs’ long-standing position has been that the origin of a watch (excluding the 
strap, band or bracelet) is the country of assembly of the watch movement. Although the 
addition of the hands, dial, case or watchband may add definition to the timepiece, it does 
not substantially change the character or use of the watch movement, which is the essence 
of the watch. See Headquarters Ruling Letter (HRL) 735197, dated January 4, 1994. In 
the instant case, the country of origin of the watches is the USVI, as it is stated that the 
unassembled movement components are assembled in the USVI to form a complete move- 
ment. See Headquarters Ruling Letter (HRL) 731546 dated October 27, 1978. 

Customs has also ruled in numerous cases that the country of origin of a watch strap 
must be separately marked when its country of origin is different from the country of ori- 
gin of the watch. See, e.g., HRLs 733533 dated August 3, 1990 and 734565 dated October 
16, 1992. In these cases, Customs has reasoned that the attachment of the watch strap to 
the watch does not effect a substantial transformation of the watch strap and that after 
attachment, the strap maintains its separate identity. 

Therefore, under Customs present policy, the watch would be considered a product of 
the USVI and the band a product of Switzerland or other country in which it was pro- 
duced, unless a determination is made that the band undergoes a substantial transforma- 
tion as a result of the processing in the USVI. 

Belair argues that Customs position regarding origin of the watch bands as set forth in 
these cases is not applicable to the situation at hand; that the subject watch bands are pro- 
duced specifically for the watches to which they will be assembled; that they are a single 
integrated article and that the bands lose their individual identity as a result of assembly 
with the watches, resulting in a substantial transformation of these components. As the 
watches in this case are considered to be a product of the USVI, and as such are not con- 
sidered to be of foreign origin, Belair contends that the assembled watch bands should be 
similarly treated for origin purposes since they are an integral part of the watch. Belair 
notes that if the assembly operations took place in a NAFTA country, the watch bands 
would change classification under tne NAFTA Marking Rules and be considered a product 
of that country. While the NAFTA Marking Rules do not apply to products from the USVI, 
Belair argues that such rules should be consulted for Customs position as to whether the 
watch band undergoes a substantial transformation. 

We have reconsidered our position in HRL’s 733533, 734565 and other cases cited below, 
and we now are of the opinion that the assembly in the USVI of a watch strap, band or 
bracelet (“watch strap”) to a watch made in the USVI results in a substantial transforma- 
tion of the watch strap, and bracelet in the USVI. 

In HRL 559558 dated December 14, 1995, Customs determined that imported rubber 
tires underwent a change in name, character and use in the U.S. and thus were substan- 
tially transformed as a result of an assembly operation performed to make wheel assem- 
blies for complete or partially assembled garbage receptacles. We found in that case that 
after the operation the tire had a new name, “wheel assembly,” recognizable as having a 
different use from that of the rubber tire. The character of the imported tire also changed 
as a result of being assembled to the US. origin wheel hubs. Prior to assembly it was a rub- 
ber tire, but after assembly in the U.S. with U.S.-made components it became an essential 
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component of a wheel assembly part of a garbage receptacle. See also HRL 954158 dated 
March 29, 1994, where we relied on Belcrest Linens and found that electronic components 
used to make a pulse transformer lost their identity and become an integral part of the 
new article. In that case, we pointed out that the ultimate use and essential character of 
the pulse transformers was determined by the operations in the country of assembly. 
Thus, the components did not serve any function until assembled into the pulse trans- 
former. 

In the instant case, we note that as a separate component, the watch band does not serve 
the function for which it was intended, but when assembled with the watch, the two com- 
ponents operate as a wristwatch. If this assembly takes place in the country in which the 
watch was produced, the production of the finished wristwatch cannot be stated to have 
resulted from a “simple assembly.” See, e.g., 19 CFR 10.195(a)(2). Moreover, it cannot be 
disputed that the essential character of the wristwatch is imparted by the watch. See Uni- 
royal, Inc., v. United States, 3 C.1.T. 220 (1982) 

Additional U.S. Note 2, Chapter 91, Harmonized Tariff Schedule of the United States 
(HTSUS), provides that watch straps, bands and bracelets entered with wrist watches, 
whether or not attached, are classified with the watch in heading 9101 or 9102. Otherwise, 
watch straps, bands and bracelets are classified separately in heading 9113. While a 
change in a tariff classification is not in itself dispositive of whether the processing has 
resulted in a substantial transformation, it is supportive of a substantial transformation 
when the component undergoing the change in classification does not impart the essential 
character to the finished good. 

After review of these authorities and the facts in this case, Customs is now of the opinion 
that when attached in a country to a watch produced in that same country, watch straps 
lose their identity and become an integral part of the finished watch. See Belcrest Linens, 
supra. Customs believes that under these circumstances the watch straps undergo a sub- 
stantial transformation, as a result of a change in name, use and character. Therefore, in 
the instant case, the watch bands assembled with their watches do not have to be marked 


as they are considered to be a product of the USVI, a U.S. insular possession. See 19 CFR 
134.32(]). 


Holding: 


Watch bands undergo a substantial transformation as a result of being assembled with 
their watches in the country in which the watches are produced. Accordingly, as the coun- 
try of origin of the imported watches is the USVI, a U.S. insular possession, the watches 
along with their bands are excepted from the marking requirements. See 19 CFR 
134.32(1). 

The following rulings are modified to the extent Customs has stated or held, based on 
the applicable facts, that watch straps assembled with their watches in the country in 
which the watches are produced must be marked with their country of origin, if different 
than the country of origin of the watch. HRL 733533 dated August 3, 1990; HRL 734565 
dated October 16, 1992; HRL 735297 dated January 26, 1994; HRL 735197 dated January 
4, 1994; HRL 558657 dated August 16, 1994; and HRL 560202 dated December 20, 1996 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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PROPOSED REVOCATION OF RULING LETTERS RELATING TO 
TARIFF CLASSIFICATION OF PARAMETHOXY PHENYL- 
ACETIC ACID, ALPHA-HYDROXY ETHYL AMINO PENTANE- 
DIOIC ACID METHYL ESTER AND METHOXY MORPHINAN 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 
letters. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke three rulings pertaining to the tariff 
classification of paramethoxy phenylacetic acid, alpha-hydroxy ethyl 
amino pentane-dioic acid methyl ester and methoxy morphinan. Com- 
ments are invited on the correctness of the proposed revocations. 


DATE: Comments must be received on or before December 19, 1997. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations & Rulings, 1300 
Pennsylvania Avenue, NW, Washington, DC 20229. Submitted com- 
ments may be inspected at the same address. 


FOR FURTHER INFORMATION CONTACT: Richard Romero, Attor- 
ney-Advisor, General Classification Branch at 202-927-3648. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke three rulings pertaining to the tariff 
classification of alpha-hydroxy ethyl amino pentane-dioic acid methyl 
ester, para-methoxy phenylacetic acid, and methoxy morphinan. 

In Customs Ruling Letter HQRL 088099 (set forth as “Attachment A” 
to this document), dated June 28, 1991, Customs, classified para-me- 
thoxy phenylacetic acid (PMPA) in subheading 2918.90.45, Harmonized 
Tariff Schedule of the United States (HTSUS), which provided for car- 
boxylic acids with additional oxygen function * * *; other; aromatic 
* * *: other; other. Customs reasoned that PMPA was not a “drug” in the 
meaning of the HTSUS, but merely a pharmaceutical intermediate of an 
antibiotic. 

In HQRL 083790 (Attachment B), dated April 26, 1989, Customs clas- 
sified alpha-hydroxy ethyl amino pentane-dioic acid methyl ester 
(ADC-6) in subheading 2922.50.50, HTSUS, which provides for oxygen- 
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function amino compounds * * *; aromatic; other. Customs concluded 
that ADC-6 was not a drug under the HTSUS, but a pharmaceutical in- 
termediate of the antibiotic Imipenem. 

In NYRL 889472 (Attachment C), dated September 23, 1993, Cus- 
toms classified methoxy morphinan under subheading 2933.90.80, 
HTSUS, which provided for heterocyclic compounds with nitrogen het- 
eroatoms only * * *; other; aromatic or modified aromatic; other; other: 
products described in additional U.S. notes 3 to section VI. Customs con- 
cluded that was a preparation for a pharmaceutical, but was not a drug 
under the HTSUS. 

In HQRL 956444, issued October 24, 1995, Customs applied the stan- 
dard enunciated by the U.S. Court of Appeals for the Federal Circuit 
(“CAFC”) in Lonza, Inc. v. United States, Slip Op. 94-1335, January 31, 
1995, regarding the classification of drugs under the HTSUS. The com- 
mon and commercial meaning of the term “drug” was accepted under 
the Tariff Schedules of the United States (TSUS), the precursor to the 
HTSUS. It provided that a substance is a “drug” if it possesses “thera- 
peutic properties and is chiefly used as an ingredient in medicine.” Fur- 
ther, a substance has “therapeutic properties” if it is anesthetic or 
prophylactic in nature. In Lonza, the CAFC held that this definition had 
survived the enactment of the HTSUS, and that the chemical intermedi- 
ate ADC-6, while not an antibiotic, was classifiable as a “drug” under 
the HTSUS. In effect, a substance is a drug if it imparts certain charac- 
teristics to a compound which are essential to produce an effective medi- 
cine. 

HQRL 956444 (Attachment D), concerned 3-methoxy morphinan hy- 
drochloride, which was used exclusively to produce dextro methorphan, 
an antitussive drug. Dextro methorphan is useless as an antibacterial 
without the inclusion of 3-methoxy morphinan hydrochloride in the 
compound. Since the merchandise possessed anesthetic properties and 
was chiefly used as an ingredient in medicines, it was determined to be a 
drug under Lonza, and was classified under subheading 2933.40.26, 
HTSUS [See also Ruling 958151, dated January 2, 1996 (Attachment 
E), revoking HQRL 888922, dated September 23, 1993, which addressed 
the classification of dextro methorphan hydro bromide.]. 

Based on Lonza, HQRL 965444 and HQRL 958151, Customs intends 
to revoke HQRL 088099, HQRL 083790 and NYRL 889472 with HQRL 
958617, HQRL 958618, and HQRL 958619, set forth as attachments F, 
G and H, respectively. Each will be classified under subheading 
2933.40.26, HTSUS. Before taking this action, consideration will be giv- 
en to any written comments timely received. 
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Claims for detrimental reliance under section 177.9, Customs Regula- 
tions (19 C.FR. 177.9) will not be entertained for actions occurring on or 
after the date of publication of this notice. 


Dated: October 28, 1996. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY. 
US. Customs SERVICE, 
Washington, DC, June 28, 1991. 
CLA-2 CO:R:C:F RFC 
Category: Classification 


Tariff No. 2918.90.4500 
DISTRICT DIRECTOR OF CUSTOMS 


US. CusToMs SERVICE 
300 South Ferry Street, Terminal Island 
San Pedro, CA 90731 


Re: Decision on application for further review of Protest No. 2704-90-002135, on the 
classification of the chemical para-methoxphenylacetic acid. 


DEAR SIR: 

This is a decision on application for further review of a protest timely filed on behalf of 
G.D. Searle & Co., on May 17, 1990, against your decision in the tariff classification under 
the Harmonized Tariff Schedule of the United States Annotated (HTSUSA) of the chemi- 
cal para-methoxphenylacetic acid. The chemical was entered under entry number 
110-0308324 on December 1, 1989. The entry was liquidated on March 23, 1990. 


Facts: 


The product is the chemical “para-methoxyphenylacetic acid (PMPA).” Its chemical 
structure consists of a carboxylic acid having an attached oxygen function group (methoxy 
group) (CH3s0CgH4CH2COOH). See Hawley’s Condensed Chemical Dictionary 755 
(1987). The chemical is used as an intermediate in the production or preparation of phar- 
maceutical and other organic compounds. Id. 


Issue: 


What is the proper tariff classification under the HTSUSA of the chemical para- 
methoxyphenylacetic acid? 


Law and Analysis: 


Merchandise imported into the United States is classified under the Harmonized Tariff 
Schedule of the United States Annotated (HTSUSA). The tariff classification of merchan- 
dise under the HTSUSA is governed by the principles set forth in the General Rules of 
Interpretation (GRIs) and, in the absence of special language or context which otherwise 
requires, by the, Additional U.S. Rules of Interpretation. The GRIs and the Additional U.S. 
Rules of Interpretation are part of the HTSUSA and are to be considered statutory provi- 
sions of law for all purposes. See Sections 1204(a) and 1204(c)of the Omnibus Trade and 
Competitiveness Act of 1988 (19 U.S.C. 1204(a) and 1204(c)). 

GRI 1 requires that classification be determined first according to the terms of the head- 
ings of the tariff schedule (i.e., (1) merchandise is to be classified under the 4-digit heading 
that most specifically describes the merchandise; (2) only 4-digit headings are compara- 
ble; and (3) merchandise must first satisfy the provisions of a 4-digit heading before con- 
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sideration is given to classification under a subheading within this 4-digit heading) and 
any relative section or chapter notes and, provided such headings or notes do not other- 
wise require, then according to the other GRIs. 

GRI 6 prescribes that, for legal purposes, GRIs 1 to 5 shall govern, mutatis mutandis, 
classification at subheading levels within the same heading. Therefore, merchandise is to 
be classified at equal subheading levels (i.e., at the same digit level) within the same 4-digit 
heading under the subheading that most specifically describes or identifies the merchan- 
dise. 

The Explanatory Notes to the Harmonized Commodity Description and Coding System 
(hereinafter “Harmonized System”) represent the official interpretation of the Customs 
Cooperation Council on the scope of each heading. See H.R. Conf. Rep. No. 100-576, 100th 
Cong., 2d Sess. 549 (1988); 23 Customs BULLETIN No. 36, 3 (T.D. 89-90, September 6, 
1989), 59 FR. 35127 (August 23, 1989). Although not binding on the contracting parties to 
the Harmonized System Convention or considered to be dispositive in the interpretation 
of the Harmonized System, the Explanatory Notes should be consulted on the proper 
scope of the Harmonized System. Id. 

A review of the schedule shows that the product is classified in chapter 29. This chapter 
covers “organic chemicals.” A review of this chapter and of the classifications proposed by 
the importer shows that two headings merit consideration: heading 2918 and heading 
2933 (the heading proposed by the importer in its initial submissions). Heading 2933 pro- 
vides for “heterocyclic compounds with nitrogen hetero-atom(s) only” and “nucleic acids 
and their salts.” As PMPA is not a “nucleic acid or its salt,” it must meet the article descrip- 
tion of a “heterocyclic compound with nitrogen hetero-atom only” in order to be classified 
under heading 2933. In order to meet the terms of a “heterocyclic compound with nitrogen 
hetero-atom(s) only,” however, achemical must contain heteroatoms. The cyclic portion of 
PMPA consists of a six (6) carbon atom backbone. It has no other atoms present within the 
cyclic backbone. Consequently, PMPA contains no heteroatoms. Therefore, PMPA does 
not meet the article description for heading 2933; thus, this. is an incorrect heading under 
which to classify PMPA. 

The second heading in chapter 29, as indicated above, under which PMPA may be classi- 
fied is heading 2918. This heading provides for “carboxylic acids with additional oxygen 
function and their anhydrides, halides, peroxides and peroxyacids” and “their haloge- 
nated, sulfonated, nitrated or nitrosated derivatives.” As indicated above, PMPA is struc- 
turally a carboxylic acid with an oxygen function. Accordingly, it meets the terms of 
heading 2918 and, therefore, is properly classified under this heading. 

PMPA has been found to be properly classified Under heading 2918. Consideration now 
must be given to the proper subheading within heading 2918 under which PMPA is classi- 
fied. Two 8-digit subheadings merit consideration: 2918.90.30 (the subheading proposed 
by the importer in its most recent submission) and 2918.90.45. Subheading 2918.90.30 es- 
sentially provides for “drugs containing aromatic carboxylic acids with additional oxygen 
function.” On the other hand, subheading 2918.90.45 essentially provides for “other aro- 
matic carboxylic acids with additional oxygen function” (i.e., articles not eo nomine or spe- 
cifically provided for under heading 2918 but which are nonetheless properly classified 
under that heading). 

In order to be classified under subheading 2918.90.30, PMPA must, of course, fit the ar- 
ticle description of a “drug.” A careful analysis, however, reveals that PMPA does not meet 
this article description. First, PMPA is used as a preparation for pharmaceutical and other 
organic compounds. See Hawley’s Condensed Chemical Dictionary 755 (1987). Thus, its 
use is not limited to pharmaceuticals but to also “other organic compounds.” Second, as 
imported, PMPA has no beneficial value as a pharmaceutical or drug. It is merely a chemi- 
cal that may be used as a pharmaceutical intermediate; PMPA is not a finished pharma- 
ceutical. Third, PMPA does not qualify as a “drug” as this term is commonly or 
commercially understood. See Dorland’s Illustrated Medical Dictionary 510 (1988) (a 
drug is “any chemical compound that may be used on or administered to humans or ani- 
mals as an aid in the diagnosis, treatment, or prevention of diseases or other abnormal 
condition, for the relief of pain or suffering, or to control or improve any physiologic or 
pathologic condition”); Stedman’s Medical dictionary 468 (1990) (a drug is a “[t]hera- 
peutic agent; any substance, other than food, used in the prevention, diagnosis, allevi- 
ation, treatment, or cure of disease”). Finally, and of special significance to the instant 
classification analysis, the issue of whether a pharmaceutical intermediate is to be classi- 
fied as the finished product has been addressed and resolved in the negative in a prior ad- 
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ministrative classification ruling. See Headquarters Ruling Letter 083790 (“Under the 
TSUS, the definition of drugs included not only the finished product but also the active 
ingredients. However, under the HTSUS there is no indication that intermediates are to 
be classified as the finished products. [Therefore, chemicals that may be used as pharma- 
ceutical intermediates are to be classified according to their chemical structure and not 
according to a pharmaceutical drug for which they may be used as an intermediate]”). In 
view of the above, there can be no doubt that PMPA is not properly classified as a “drug” 
under subheading 2918.90.30. 

The remaining subheading, as indicated above, under which PMPA may be classified is 
subheading 2918.90.45. In light of the above analysis and in accordance with GRIs 1 and 6, 
PMPA is properly classified under this subheading. 

Holding: 

The above-described product is properly classified under the statistical-reporting num- 
ber 2918.90.4500, HTSUSA, which provides for, among other things, carboxylic acids with 
additional oxygen function and their anhydrides, halides, peroxides and peroxyacids, oth- 
er, aromatic, other, other, other. The general rate of duty for the year 1989 is 3.7 cents/kg 
plus 17.9 percent ad valorem. 

The protest should be denied in full. A copy of this decision should be furnished to the 
protestant with the Customs’ Form 19 notice of action. 

JOHN BLACK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, April 26, 1989. 


CLA-2 CO:R:C:G 083790 JGH 
Category: Classification 


Tariff No. 2922.50.5000 
JOHN J. GALVIN, EsQ 


GALVIN Fox & PALMER 
425 Park Avenue 
New York, NY 10022-3506 


Re: Classification of a pharmaceutical intermediate, ADC-6. 


DEAR Mk. GALVIN: 


Your letter of January 9, 1989, concerns the classification under the Harmonized Tariff 
Schedules of the United States (HTSUS) of ADC-6. 


Facts: 


ADC- is said to be 2-(alpha-hydroxyethyl)-3-amino-1,5-pentane-dioic acid 5-methyles- 
ter. It is said to be used in the production of the Merck antibacterial, Imipenem. 
Issue: 

Whether ADC-6 is classifiable under the provision of oxygen-function amino-com- 


pounds in subheading 2922.50.5000, HTSUS, or the provision for nonaromatic antibiotics 
in subheading 2941.90.50, HTSUS. 


Law and Analysis: 


It is your contention that although ADC-6 is an intermediate used in the manufacture 
of an antibiotic, Imipenem, since the finished antibiotic contains the ADC-6 moiety, and 
the finished product would not have therapeutic properties without it, ADC-6 should be 
classified as an antibiotic. You note that under the Tariff Schedules of the United States 
(TSUS) it was classified as a benzenoid derived antibiotic. In the technical information 
which you supplied, ADC-6 is said to form the seat of antibacterial activity of Imipenem, 
and while not antibacterial itself, “it provides the basis of the antibacterial activity.” 
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In the explanatory notes to heading 2941, antibiotics are defined as substances secreted 
by living microorganisms which have the effect of killing other microorganisms or inhibit- 
ing their growth. Also included in the heading are chemically modified antibiotics which 
are said to be prepared by isolating ingredients produced by natural growth by the organ- 
ism and then modifying the structure by chemical reaction or by adding side chain precur- 
sors to the growth medium so that desired groups are incorporated into the molecule by 
cell-processes (semi-synthetic penicillins) or by bio-synthesis (pencillins from selected 
amino acids). Natural antibiotics reproduced by synthesis (e.g. chloramphenicol) are clas- 
sified in this heading, as are certain synthetic products closely related to natural biotics 
and used as such (e.g., pencillins from selected amino acids). 

Heading 2941 provides several examples of the antibacterials or antibiotics which are 
classified under the heading: Ampicillin, penicillin, streptomycin, tetracycline, chloram- 
phenicol and erythromycin. All of these are finished antibacterials or antibiotics, and not 
intermediates. Under the TSUS, the definition of drugs included not only the finished 
product but also the active ingredients. However, under the HTSUS there is no indication 
that intermediates are to be classified as the finished products. Thus, resort does not have 
to be made to legal note 3 of chapter 29 or to the doctrine of relative specificity for classifi- 
cation, since General Rule of Interpretation 1 is sufficient to identify the product for clas- 
sification in the HTSUS. The chemical is an oxygen-function amino-compound 
specifically provided for in heading 2922, HTSUS. 

Holding: 

ADC-6 is a pharmaceutical intermediate and is classifiable as another oxygen-function 
amino—compound in subheading 2922.50.5000, HTSUS. The rate of duty is 7.9 percent 
ad valorem. 

JOHN DURANT, 
Director, 


Commercial Rulings Division. 


[ATTACHMENT C] 


DEPARTMENT OF THE TREASURY 
US. Customs SERVICE, 
New York, NY, September 23, 1993 
CLA-2-29:S:N:N7:239 889472 

Category: Classification 

Tariff No. 2933.90.8000 
Mr. KEVIN MAHER 
C-AtR CUSTOM HOUSE BROKERS-FORWARDERS, INC 
153-66 Rockaway Boulevard 
Jamaica, NY 11434 


Re: The tariff classification or methoxy-morphinan (CAS# 124431-37-6) from India. 


DEAR Mr. MAHER: 

In your letter dated August 18, 1993, and written on behalf of your client, Reddy-Chemi- 
nor Inc., you requested a tariff classification ruling. 

The applicable subheading for methoxy-morphinan will be 2933.90.8000, Harmonized 
Tariff Schedule of the United States (HTS), which provides for other aromatic heterocycl- 
ic compounds with nitrogen hetero-atom(s) only: products described in additional U.S. 
note 3 to section VI. The rate of duty will be 13.5 percent ad valorem 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.ER. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 





28 CUSTOMS BULLETIN AND DECISIONS, VOL. 31, NO. 47, NOVEMBER 19, 1997 


[ATTACHMENT D] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, October 24, 1995. 


CLA~2 R:C:F 956444 ASM 
Category: Classification 


Tariff No. 2933.40.2600 
Mr. ALAN R. KLESTADT 


Mr. Davip M. MURPHY 

GRUNFELD, DESIDERIO, LEBOWITZ & SILVERMAN 
245 Park Avenue 

New York, NY 10167-0002 


Re: Request for tariff classification of 3-Methoxy morphinan hydrochloride (CAS 
1087-69-0). 


DEAR MEssrs. KLESTADT AND MURPHY: 


This letter is in response to your request for a ruling regarding the classification of 
3-methoxymorphinan hydrochloride (CAS 1087-69-0), which is produced in India. 


Facts: 


On behalf of your client, it is asserted that “3-Methoxymorphinan HCL’ has a single 
commercial use as the immediate chemical precursor to dextromethorphan (CAS 
6700-34-1), an antitussive drug. It is further stated that 3-methoxymorphinan HCL, isa 
heterocyclic compound which is composed of one or more rings containing carbo-atoms 
and atoms of other elements such as nitrogen, oxygen, or sulfur. 

You further assert that 3-methoxymorphinan is more specifically a synthetic aromatic 
optically active compound of alkaloid structure, which contains an isoquinoline ring, 
fused to the fourth ring or aromatic portion of the molecule. According to your submission, 
the coumpound is synthetically derived from para-methoxphenylacetic acid and 2-(1-cy- 
clohexeny]) ethylamine. After importation into the United States, the 3-methoxymorphi- 
nan is subjected to neutralization methylation, acidification and crystallization to form 
dextromethorphan. Finally, you assert that the therapeutic properties of the dextrome- 
thorphan are derived from 3-methoxymorphinan, which render it suitable for medicinal 
use, 

You have stated that 3-methoxymorphinan HCL is properly classified under subhead- 
ing 2939.10.2000, Harmonized Tariff Schedule of the United States (HTSUSA), as a syn- 
thetic alkalolid dutiable at 7 percent ad valorem (currently this provision is duty free 
under the general column one rate). In the alternative, you recommend that the com- 
pound be classified as a “drug” under subheading 2933.90.7500, HTSUSA where it would 
be dutiable at the rate of 6.9 percent ad valorem (currently this provision is dutiable under 
the general column one rate at 6.8 percent ad valorem). 


Tssue: 


What is the correct tariff classification for 3-methoxymorphinan hydrochloride (CAS 
1087-69-0)? 


Law and Analysis: 


Classification under the HTSUSA is made in accordance with the General Rules of In- 
terpretation (GRI’s). The systematic detail of the harmonized system is such that virtual- 
ly all goods are classified by application of GRI 1, that is, according to the terms of the 
headings of the tariff schedule and any relative section or chapter notes. In the event that 
the goods cannot be classified solely on the basis of GRI 1, and if the headings and legal 
notes do not otherwise require, the remaining GRI’s may then be applied. The Explanato- 
ry Notes (ENs) to the Harmonized Commodity Description and Coding System, which 
represent the official interpretation of the tariff at the international level, facilitate classi- 
fication under the HTSUSA by offering guidance in understanding the scope of the head- 
ings and GRI’s. 

It has been determined by the Customs Laboratory, that 3-methoxymorphinan hydro- 
chloride does not contain an oxygenated bridge in its ring structure (which is a main struc- 
tural feature of Morphine and Thebaine and their derivatives). As such, it cannot be 
considered to be an alkaloid or an alkaloid derivative. Thus, the product cannot be classi- 
fied as an alkaloid within subheading 2939.10.2000, HTSUSA. 
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In the case of Lonza, Inc. v. United States, Slip Op. 94-1335, January 31, 1995, it was 
held that, a “drug” under the HTSUSA, is that which possesses “therapeutic properties 
and is chiefly used as an ingredient in medicine.” The product, 3MM, is used as an “inter- 
mediate” reactant to chemically manufacture dextromethorphan which is therapeutic 
and is administered as a drug. Thus, in order to be classified as a “drug” under Chapter 29, 
3MM must possess (anesthetic, prophylactic) therapeutic properties; and, be chiefly used 
as an ingredient in medicines. In effect, it must impart certain properties to other sub- 
stances which are necessary to produce an effective medicine. The term “therapeutic use” 
indicates that a substance by itself, is in a condition ready for use as a curative. Based on 
the Lonza case, 3MM clearly qualifies as a drug because it is chiefly used as an ingredient 
in medicine. 

While this office concurs that 3MM is a heterocyclic compound with nitrogen hetero- 
atom(s) containing an isoquinoline ring, we disagree with the proposed alternative classi- 
fication within 2933.90.7500, HTSUSA. It is our position that 3MM contains a “bridged” 
but not further “fused,” isoquinoline ring and should therefore be classified within sub- 
heading 2933.40, HTSUSA. 

The ENs to subheading 2933.40, HTSUSA, state that this subheading shall include, 
“Quinoline, isoquinoline, and their derivatives, 2 ring systems comprising a benzene ring 
fused to a pyridine ring.” The functional group features of the 3MM molecule are the me- 
thoxy group and the nitrogen heterocyclic ring, and a quinoline ring. Thus, 3MM is more 
specifically provided for within subheading 2933.40.2600, HTSUSA, which includes 
“Compounds containing a quinoline or isoquinoline ring-system (whether or not hydroge- 
nated), not further fused: Other: Drugs: Other.” 


Holding: 

The product identified as, 3-Methoxymorphinan hydrochloride, is properly classifiable 
within subheading 2933.40.2600, HTSUSA, which provides for “Compounds containing a 
quinoline or isoquinoline ring-system (whether or not hydrogenated), not further fused: 
Other: Drugs: Other.” The general column one rate of duty is 7.8 percent ad valorem. 

JOHN ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[ATTACHMENT E] 


DEPARTMENT OF THE TREASURY. 
US. CusToMS SERVICE, 
Washington, DC, January 2, 1996. 
CLA-2 RR:TC:FC 958151 ASM 
Category: Classification 


Tariff No. 2933.40.2600 
Ms. ALICE M. SAKOSITS 


IMPORT/SALES COORDINATOR 

SS T CORPORATION 

635 Brighton Road (PO. Box 1649) 
Clifton, NJ 07015-1649 


Re: Revocation of NYRL 888922 concerning the tariff classification of Dextromethor- 
phan Hydrobromide (CAS 6700-34-1). 


DEAR MS. SAKOSITSs: 

This letter concerns the revocation of New York Ruling Letter (NYRL) 888922, dated 
September 23, 1993, regarding the classification of Dextromethorphan hydrobromide 
(CAS 6700-34-1). Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as amended 
by section 623 of Title VI (Customs Modernization) of the North American Free Trade 
Agreement Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993) (hereinaf- 
ter section 625), notice of the proposed revocation of NYRL 888922 was published Novem- 
ber 22, 1995, in the CUSTOMS BULLETIN, Volume 29, Number 47. 





30 CUSTOMS BULLETIN AND DECISIONS, VOL. 31, NO. 47, NOVEMBER 19, 1997 


Facts: 


The subject product is identified as Dextromethorphan hydrobromide and is imported 
from India for use as an antitussive drug. In NYRL 888922, the merchandise was classified 
within subheading 2933.90.7500, Harmonized Tariff Schedule of the United States Anno- 
tated (HTSUSA), which provided for, “Heterocyclic compounds with nitrogen hetero- 
atom(s) only; nucleic acids and their salts: Other: Aromatic or modified aromatic: Other: 
Drugs: Other,” which was dutiable at 6.9 percent ad valorem. 


Issue: 


What is the proper classification under the HTSUSA for Dextromethorphan hydrobro- 
mide (CAS 6700-34-1)? 


Law and Analysis: 


Classification of merchandise under the HTSUSA is made in accordance with the Gen- 
eral Rules of Interpretation (GRI’s). As stated in GRI 1, the classification is determined 
first in accordance with the terms of the headings which must be read in conjunction with 
the relative section and chapter notes. If GRI 1 fails to classify the goods and if the head- 
ings and legal notes do not otherwise require, the remaining GRI’s are applied in their ap- 
propriate order. The Explanatory Notes to the Harmonized Commodity Description and 
Coding System (EN’s), facilitate classification under the HTSUSA by offering guidance in 
understanding the scope of the headings and GRI’s. 

It has been determined by Customs that Dextromethorphan hydrobromide possesses 
therapeutic properties as an antitussive drug, and is therefore classifiable under Chapter 
29, asa “drug.” Further, it is our position that Dextromethorphan hydrobromide contains 
a “bridged” but not further “fused” isoquinoline ring and should be classified within sub- 
heading 2933.40, HTSUSA. 

The EN’s to subheading 2933.40, HTSUSA, state that this subheading shall include, 
“Quinoline, isoquinoline, and their derivatives, 2 ring systems comprising a benzene ring 
fused to a pyridine ring.” The functional group features of Dextromethorphan hydrobro- 
mide are specifically provided for within subheading 2933.40.2600, HTSUSA, which in- 
cludes “Compounds containing a quinoline or isoquinoline ring-system (whether or not 
hydrogenated), not further fused: Other: Drugs: Other.” 


Holding: 


The product, Dextromethorphan Hydrobromide (CAS 6700-34-1), is properly classi- 
fied under subheading 2933.40.2600, HTSUSA, which provides for “Compounds contain- 
ing a quinoline or isoquinoline ring-system (whether or not hydrogenated), not further 
fused: Other: Drugs: Other” which is dutiable under the general column one rate of 7.8 
percent ad valorem. 

NYRL 888922, dated September 23, 1993, is hereby revoked. In accordance with section 
625, this ruling will become effective 60 days after its publication in the CUSTOMS BULLE- 
TIN. Publication of rulings or decisions pursuant to section 625 does not constitute a 
change of practice or position in accordance with section 177.10(c)(1), Customs Regula- 
tions (19 CFR 177.10(c)(1)). 

JOHN ELKINS, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 





U.S. CUSTOMS SERVICE 


[ATTACHMENT F] 


DEPARTMENT OF THE TREASURY. 
U.S. CUSTOMS SERVICE, 
Washington, DC. 
CLA-2 RR:CR:GC 958617 RTR 
Category: Classification 


Tariff No. 2933.40.26 
KATHLEEN M. MurpHY, ESQ 


KATTEN, MUCHIN & ZAVIS 

525 West Monroe Street, Suite 1600 

Chicago, IL 60606-3693 

Re: Para-methoxy phenylacetic acid; subheading 2933.40.26; HQRL 088099 revoked. 
DEAR Ms. MURPHY: 

This is in reference to HQRL 088099, then issued to the District Director, San Francisco, 
California on June 28, 1991, Protest No. 2704-90-002135, concerning the classification of 
para-methoxy phenylacetic acid (PMPA). In HQRL 088099, Customs classified this mer- 
chandise under subheading 2918.90.45 of the Harmonized Tariff Schedule of the United 
States (HTSUS), which provides for carboxylic acids with additional oxygen function and 
their anhydrides, halides, peroxids and peroxyacids, other, aromatic, other, other, other. 


Customs has reviewed HQRL 088099 and determined it no longer represents the correct 
classification of PMPA. 
Facts: 

The subject merchandise is a chemical used in the production of pharmaceutical and 
other organic compounds. 

Reasoning that PMPA was not a “drug” in the meaning of the HTSUS, but only a chemi- 
cal intermediate of an antibiotic, on June 28, 1991, Customs issued NYRL 088099 classify- 
ing PMPA in subheading 2918.90.45, HTSUS. 


Issue: 


Whether the chemical intermediate PMPA is classifiable as a “drug” under the HTSUS? 


Law and Analysis: 


In Lonza, Inc. v. United States, Slip Op. 94-1335, January 31, 1995, which concerned the 
definition of the term “drugs” under the HTSUS, the U.S. Court of Appeals for the Federal 
Circuit (“CAFC”) held that a substance is a “drug” if it possesses “therapeutic properties 
and is chiefly used as an ingredient in medicine.” Further, a substance has “therapeutic 
properties” if it is anesthetic or prophylactic in nature. This, the common and commercial 
meaning of the term “drug”, had been accepted under the Tariff Schedules of the United 
States (TSUS), the precursor to the HTSUS. In Lonza, the CAFC held that this definition 
had survived the enactment of the HTSUS, and concluded that chemical intermediates 
were not per se unclassifiable as “drugs” under the HTSUS. Thus, if a substance imparts 
certain characteristics to a compound which are essential to produce an effective medi- 
cine, it is a “drug” under the HTSUS. 

In HQRL 956444, issued October 24, 1995, Customs determined the classification of 
3-methoxy morphinan hydrochloride, a substance used exclusively to produce dextro me- 
thorphan, an antitussive drug. Dextro methorphan is useless as an antibacterial without 
the inclusion of 3-methoxy morphinan hydrochloride in the compound. Since the subject 
merchandise possessed anesthetic properties and was chiefly used as an ingredient in 
medicines, it was determined to be a drug under Lonza, and was classified under subhead- 
ing 2933.40.26, HTSUS [See also Ruling 958151, dated January 2, 1996, revoking HQRL 
888922, dated September 23, 1993, which addressed the classification of dextro methor- 
phan hydro bromide.]. 

The chemical PMPA is also indispensable in the production of dextro methorphan. Spe- 
cifically, PMPA becomes a major part of the chemical structure of dextro methorphan, 
without which the compound would be useless as a medicine. As such, PMPA is analogous 
to 3-methoxy morphinan hydrochloride because it satisfies the standard of Lonza: it pos- 
sesses therapeutic properties and is chiefly used as an ingredient in medicine. It has thera- 
peutic properties because it imparts an anesthetic character to dextro methorphan which 
gives it its medicinal quality. For this reason, it is classifiable under heading 2933, HTSUS. 
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Holding: 


PMPA is properly classified under subheading 2933.40.26, HTSUS, as heterocyclic com- 
pounds with nitrogen heteroatom(s) only (con): compounds containing a quinoline or iso- 
quinoline ring-system * * *: other; drugs; other. 


Effect on other rulings: 
HQRL 088099 is revoked. 
JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[ATTACHMENT G] 


DEPARTMENT OF THE TREASURY. 
US. Customs SERVICE, 
Washington, DC. 
CLA-2 RR:CR:GC 958618 RTR 
Category: Classification 


Tariff No. 2933.40.26 
JOHN J. GALVIN, ESQ 


GALVIN, Fox & PALMER 
425 Park Avenue 
New York, NY 10022-3506 


Re: Alpha-hydroxy ethyl amino pentane-dioic acid methyl ester (ADC-6); subheadings 
2922.50.50; HQRL 083790 revoked. 
DEAR MR. GALVIN: 
This is in reference to HQRL 083790, issued to you on April 26, 1989, concerning the 
classification of ADC-6, a Merck product. In HQRL 083790 Customs classified this mer- 


chandise under subheading 2922.50.50 of the Harmonized Tariff Schedule of the United 
States (HTSUS), which provides for oxygen function amino-compounds. 
Facts: 

The subject merchandise is a pharmaceutical intermediate used in the manufacture of 
the antibiotic, Imipenem. In its finished form, Imipenem contains the ADC-6 moiety, or 
major portion of the original ADC-6 molecule. Without ADC-6, the compound would be 
useless as an antibiotic. 

In HQRL 083790, dated April 26, 1989, Customs concluded that ADC-6 was not a 
“drug” in the meaning of the HTSUS, but a mere pharmaceutical intermediate of the anti- 
biotic Imipenem. 

Issue: 

Whether the antibiotic precursor ADC-6 is classifiable as a drug under the HTSUS? 

Law and Analysis: 


In Lonza, Inc. v. United States, Slip Op. 94-1335, January 31, 1995, which concerned the 
definition of the term “drugs” under the HTSUS, the U.S. Court of Appeals for the Federal 
Circuit (“CAFC”) held that a substance is a “drug” if it possesses “therapeutic properties 
and is chiefly used as an ingredient in medicine.” Further, a substance has “therapeutic 
properties” if it is anesthetic or prophylactic in nature. This, the common and commercial 
meaning of the term “drug”, had been accepted under the Tariff Schedules of the United 
States (TSUS), the precursor to the HTSUS. In Lonza, the CAFC held that this definition 
had survived the enactment of the HTSUS, and concluded that chemical intermediates 
were not per se unclassifiable as “drugs” under the HTSUS. Thus, if a substance imparts 
certain characteristics to a compound which are essential to produce an effective medi- 
cine, it is a “drug” under the HTSUS. 

In HQRL 956444, issued October 24, 1995, Customs determined the classification of 
3-methoxy morphinan hydrochloride, a substance used exclusively to produce dextro me- 
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thorphan, an antitussive drug. Dextro methorphan is useless as an antibacterial without 
the inclusion of 3-methoxy morphinan hydrochloride in the compound. Since the subject 
merchandise possessed anesthetic properties and was chiefly used as an ingredient in 
medicines, it was determined to be a drug under Lonza, and was classified under subhead- 
ing 2933.40.26, HTSUS [See also Ruling 958151 (Attachment B), dated January 2, 1996, 
revoking HQRL 888922, dated September 23, 1993, which addressed the classification of 
dextro methorphan hydro bromide.]. 

The chemical ADC-6 is indispensable in the production of the antibiotic Imipenem. Spe- 
cifically, in its finished form, the antibiotic contains a major portion of the original ADC-6 
molecule. Without ADC-6, the compound would be useless as a medicine. As such, ADC-6 
is analogous to 3-methoxy morphinan hydrochloride because it satisfies the standard of 
Lonza: it possesses therapeutic properties and is chiefly used as an ingredient in medicine. 
It has therapeutic properties because it imparts an anesthetic character to dextro methor- 
phan, which gives it its medicinal quality. For this reason, it is classifiable under heading 
2933, HTSUS. 

Holding: 


ADC-6 is properly classified under subheading 2933.40.26, HTSUS, as heterocyclic 
compounds with nitrogen heteroatom(s) only (con): compounds containing a quinoline or 
isoquinoline ring-system * * *: other; drugs; other. 


Effect on other rulings: 
HQRL 083790 is revoked. 
JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[ATTACHMENT H] 


DEPARTMENT OF THE TREASURY, 
US. CusTOMS SERVICE, 
Washington, DC. 
CLA-2 RR:CR:GC 958619 RTR 
Category: Classification 
Tariff No. 2933.40.26 
Mr. KEVIN MAHER 
C-AIR CUSTOM HOUSE BROKERS-FORWARDERS, INC. 
153-66 Rockaway Boulevard 
Jamaica, NY 11434 


Re: Methoxy morphinan; subheading 2933.40.26; NYRL 889472 revoked. 


DEAR Mr. MAHER: 

Thisis in reference to NYRL Ruling 889472, which was issued to you on behalf of Reddy- 
Chinmoor, Inc., on September 23, 1993, pursuant to your request for a binding ruling on 
methoxy morphinan. Samples, products of Hyderabad, India, were submitted for our ex- 
amination. 

Facts: 

The subject merchandise is an intermediate used in the manufacture of bulk pharma- 
ceutical chemicals. In NYRL 889472, Customs concluded that methoxy morphinan was 
classifiable under subheading 2933.90.80 Harmonized Tariff Schedule of the United 


States (HTSUS), which provides for other aromatic heterocyclic compounds with nitro- 
gen hetero-atoms. 


Issue: 


Whether the pharmaceutical intermediate methoxy morphinan is classifiable as a drug 
under the HTSUS? 
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Law and Analysis: 


In HQRL 889472, Customs concluded that methoxy morphinan was not a “drug” in the 
meaning of the HTSUS. 

In Lonza, Inc. v. United States, Slip Op. 94-1335, January 31, 1995, which the concerned 
the definition of the term “drugs” under the HTSUS, the U.S. Court of Appeals for the 
Federal Circuit (“CAFC”) held that a substance is a “drug” if it possesses “therapeutic 
properties and is chiefly used as an ingredient in medicine.” Further, a substance has 
“therapeutic properties” if it is anesthetic or prophylactic in nature. This, the common 
and commercial meaning of the term “drug”, had been accepted under the Tariff Sched- 
ules of the United States (TSUS), the precursor to the HTSUS. In Lonza, the CAFC held 
that this definition had survived the enactment of the HTSUS, and concluded that chemi- 
cal intermediates were not per se unclassifiable as “drugs” under the HTSUS. Thus, ifa 
substance imparts certain characteristics to a compound which are essential to produce 
an effective medicine, it is a “drug” under the HTSUS. 

In HQRL 956444, issued October 24, 1995, Customs determined the classification of 
3-methoxy morphinan hydrochloride, a substance used exclusively to produce dextro me- 
thorphan, an antitussive drug. Dextro methorphan is useless as an antibacterial without 
the inclusion of 3-methoxy morphinan hydrochloride in the compound. Since the subject 
merchandise possessed anesthetic properties and was chiefly used as an ingredient in 
medicines, it was determined to be a drug under Lonza, and was classified under subhead- 
ing 2933.40.26, HTSUS [See also Ruling 958151, dated January 2, 1996, revoking HQRL 
888922, dated September 23, 1993, which addressed the classification of dextro methor- 
phan hydro bromide.] 

Methoxy morphinan, chemically similar to 3-methoxy morphinan hydrochloride, is in- 
dispensable in the production of various pharmaceuticals. It satisfies the standard of Lon- 
za, because it possesses therapeutic properties and is chiefly used as an ingredient in 
medicine. It has therapeutic properties because it imparts an anesthetic character to 
chemical compounds which gives them their medicinal quality. For this reason, it is classi- 
fiable under heading 2933, HTSUS. 


Holding: 


Methoxy morphinan is properly classified under subheading 2933.40.26, HTSUS, as 
heterocyclic compounds with nitrogen heteroatom(s) only (con): compounds containing a 
quinoline or isoquinoline ring-system * * *: other;.drugs; other. 


Effect on other rulings: 
NYRL 889472 is revoked. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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PROPOSED REVOCATION OF RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF “KICK SAC” FOOTBAGS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling pertaining to the tariff clas- 
sification of “kick sac” footbags under the Harmonized Tariff Schedule 
of the United States (HTSUS). Comments are invited on the correctness 
of the proposed ruling. 


DATE: Comments must be received on or before December 19, 1997. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1300 Pennsylvania Avenue, 
N.W. , Washington, D.C. 20229. Comments submitted may be inspected 
at the same address. 


FOR FURTHER INFORMATION CONTACT: Mary Beth McLoughlin, 
General Classification Branch (202) 927-2404. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling pertaining to the tariff clas- 
sification of “kick sac” footbags. Comments are invited on the 
correctness of the proposed ruling. 

In New York Ruling Letter (NYRL) A85392 dated July 16, 1996, Cus- 
toms determined that articles identified as “kick sac” footbags were 
classifiable under heading 9506, HTSUS, which provides, in pertinent 
part, for “Articles and equipment for general physical exercise, gymnas- 
tics, athletics, other sports (including table-tennis) or outdoor games, 
not specified or included elsewhere in this chapter; swimming pools and 
wading pools; parts and accessories thereof.” NYRL A85392 is set forth 
as Attachment A to this document. 

The physical characteristics of these particular “kick sac” footbags in- 
dicates that they will be used as a source of fun, amusement and unique 
diversion, unfettered by serious competition or intense testing of ones 
skills and athletic ability. In the hands of the majority of users these 
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“kick sacs” are an entertaining throw or toss toy, much like a bean bag. 
We are of the opinion that these particular “kick sac” footbags cannot 
reasonably be used in the sport of footbag kicking because of their lack of 
durability and physical integrity. 

As the “kick sac” footbags are not for serious athletic use, they are not 
described by heading 9506, HTSUS. Customs intends to revoke NYRL 
A85392 to reflect the proper classification of the “kick sac” footbags un- 
der heading 9503, specifically, subheading 9503.90.0030, HTSUS, 
which provides for “Other toys; reduced-size (“scale”) models and simi- 
lar recreational models, working or not; puzzles of all kinds; and acces- 
sories thereof: Other: Other, toys (except models), not having a spring 
mechanism.” Before taking this action, consideration will be given to 
any written comments timely received. Proposed HRL 959885 revoking 
NYRL A85392 is set forth in Attachment B to this document. 

Claims for detrimental reliance under section 117.9, Customs Regula- 
tions (19 CFR 177.9), will not be entertained for actions occurring on or 
after the date of publication of this notice. 


Dated: October 30, 1997. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY 
US. CUSTOMS SERVICE, 
New York, NY, July 16, 1996. 
CLA-2-95:RR:NC:FC:224 A85392 

Category: Classification 

Tariff No. 9506.69. 6020 
ASTRA GALINS 
CYRK, INc 
3 Pond Road 
Gloucester, MA 01930 


Re: The tariff classification of “kick sacks” from China. 


Dear Ms. GALINS: 


This classification decision under the Harmonized Tariff Schedule of the United States 
(HTS) is being issued in accordance with the provisions of Part 177 of the Customs Regula- 
tions (19 C.ER. 177). 

DATE OF INQUIRY: June 27, 1996 


DESCRIPTION OF 

MERCHANDISE: The articles are identified as “kick sacks” or “foot- 
bags”. They are, in fact, spherical shaped objects with a 
100% PVC shell filled with plastic pellets. The “kick 
sacks” are really balls which are used in a game for 
children. The object of this game is to kick the “sacks” 
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(or balls) back and forth without letting the “kick 
sack” fall to the ground. 

HTS PROVISION: Articles and equipment for general physical exercise, 
gymnastics, athletics, other sports * * * parts and ac- 
cessories thereof (con.): Balls, other than golf balls and 
table-tennis balls: Other: Other * * * Other 

HTS SUBHEADING: 9506.69.6020 

RATE OF DUTY: 4.9 percent ad valorem 


A copy of this ruling or the control number indicated above should be provided with the 
entry documents at the time this merchandise is imported. If you have any questions re- 
garding this ruling, contact National Import Specialist Thomas A. McKenna at 
212-466-5475. 

ROGER J. SILVESTRI, 
Director, 
National Commodity Specialist Division 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY. 
US. Customs SERVICE, 
Washington, DC. 
CLA-2 RR:CR:GC 959885 MMC 
Category: Classification 
Tariff No. 9503.90.0030 
Mr. HERBERT J. LYNCH 
SULLIVAN & LyNncH, PC 
156 State Street 
Boston, MA 02109 


Re: NYRL A85392 revoked; Kick Sacks, foot bags, EN 95.03, 95.06. 


DEAR Mr. LYNCH 

On July 16, 1996, New York Ruling Letter (NYRL) A85392 was issued to your client 
CYRK Inc., in which we classified a footbag described as a “kick sac” under the Harmo- 
nized Tariff Schedule of the United States (HTSUS). In NYRL A85392 your client was ad- 
vised that the kick sacs were classifiable under heading 9506, HTSUS, which provides for 
“Articles and equipment for general physical exercise, gymnastics, athletics, other sports 
(including table-tennis) or outdoor games, not specified or included elsewhere in this 
chapter; swimming pools and wading pools; parts and accessories thereof.” Upon further 
examination, we are of the opinion that this particular footbag known as a “kick sac” is 
properly classified in heading 9503, HTSUS, which provides for “Other toys; reduced-size 
(“scale”) models and similar recreational models, working or not; puzzles of all kinds; 
parts and accessories thereof.” 

Facts: 

The foot bag, described as a “kick sac”, consists of a ball shaped 2 paneled PVC shell 
which is filled with plastic pellets. It measures approximately 2 inches in diameter. It has 
the same texture or “feel” as a bean bag. The “kick sac” is imported by a company which 

nanufactures and imports wearing apparel and promotional products. The purpose of the 
“kick sac” is to continually kick it and keep it from falling to the ground. This can be done 


alone or in a group. These “kick sacs” will be used as promotional items for a large compa- 
ny. 


Issue: 


Whether the footbags known as “kick sacs” are classifiable as sports equipment or as 
toys. 
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Law and Analysis: 


Classification under the Harmonized Tariff Schedule of the United States (HTSUS), is 
made in accordance with the General Rules of Interpretation (GRI). GRI 1 provides that 
the classification of goods shall be determined according to the terms of the headings of the 
tariff schedule and any relative section or chapter notes. In the event that the goods can- 
not be classified solely on the basis of GRI 1, and if the headings and legal notes do not 
otherwise require, the remaining GRI may then be applied. 

The headings under consideration are: 


9503 Other toys; reduced-size (“scale”) models and similar recreational models, 
working or not; puzzles of all kinds; parts and accessories thereof 
9506 Articles and equipment for general physical exercise, gymnastics, athletics, 
other sports (including table-tennis) or outdoor games, not specified or in- 
cluded elsewhere in this chapter; swimming pools and wading pools; parts 
and accessories thereof 
In understanding the language of the HTSUS, the Explanatory Notes (ENs) of the Har- 
monized Commodity Description and Coding System may be utilized. The ENs, although 
not dispositive, or legally binding, provide acommentary on the scope of each heading, and 
are generally indicative of the proper interpretation of the HTSUS. See, T.D. 89-90, 54 
Fed. Reg. 35127, 35128 (August 23, 1989). 
Although the term “toy” is not specifically defined in the tariff, the EN’s to Chapter 95 
state that: 


This Chapter covers toys of all kinds whether designed for the amusement of children 
or adults. It also includes equipment for indoor or outdoor games, appliances and ap- 
paratus for sports, gymnastics or athletics, certain requisites for fishing, hunting or 
shooting, and roundabouts and other fairground amusements. 


Chapter 95 divides “toys” and “game equipment” into two separate headings, 9503 and 
9506, respectively. 


EN 95.03, states, in pertinent part, that: 
This heading covers: 
(A) All toys not included in headings 95.01 and 95.02. Many of the toys of this head- 
ing are mechanically or electrically operated. 
These include: 
* * * (8) Toy sports equipment, whether or not in sets (e.g., golf sets, tennis sets, 
archery sets, billiard sets, baseball bats, cricket bats, hockey sticks) * * * 
EN 95.06 states, in pertinent part, that: 
This heading covers: 
* * * (B) Requisites for other sports and outdoor games (other than toys presented in 
sets, or separately, of heading 95.03), e.g.: 


* * * * * * 


(3) Golf clubs and other golf equipment, such as golf balls, golf tees. 

(4) Articles and equipment for table-tennis (ping-pong), such as tables (with or 
without legs), bats (paddles), balls and nets. 

(5) Tennis, badminton or similar rackets (e.g., squash rackets), whether or not 
strung. 

(6) Balls, other than golf balls and table-tennis balls, such as tennis balls, foot- 
balls, rugby balls and similar balls (including bladders and covers for such balls); 
water polo, basketball and similar valve type balls; cricket balls * * *. 

(8) Sticks and bats for hockey, cricket, lacrosse, etc.; chistera (jai alai scoops); 
pucks for ice hockey; curling stones. 

(9) Nets for various games (tennis, badminton, volleyball, football, basketball, 
etc.) 


* * * * * 


* 


* * 

(14) Other articles and equipment, such as requisites for deck tennis, quoits or 
bowls; skate boards; racket presses; mallets for polo or croquet; boomerangs; ice 
axes; clay pigeons and clay pigeon projectors; bobsleighs (bobsleds), luges and 
similar non-motorised vehicles for sliding on snow or ice * * *. 

As noted above, Chapter 95 divides “toys” and “game equipment” into two separate hea- 
dings. As a result, a classification problem arises concerning the question of amusement. 
It is Customs position that, based on the exemplars of both ENs, for an article to be classifi- 
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able as a “toy” it must be used principally for amusement. Customs defines principal use 
as that use which exceeds each other single use of the article. 

Toys may include balls which are imitations of the real thing or are not primarily used 
for sporting or athletic equipment. The distinction between the two rests significantly 
with the physical characteristics of the particular ball. Competitive “footbag” or “hacky 
sack” has reached a certain level of popularity and can be organized competition, both in 
sanctioned meets an in recreational “pick-up” games. Competitive footbags are designed 
in geometric patterns which give the article the proper consistency, shape, size and weight 
necessary for the sport. Competitive footbags are constructed with several panels, as 
many as 36. Furthermore, their shells are usually constructed of heavy, durable material 
such as leather or suede and are stitched together with strong, durable yarn. In contrast, 
the present “kick sacs” are constructed of PVC which deteriorates rapidly especially if 
used on rough surfaces. Furthermore, the ball only has 2 panels so it turns soft quickly 
thereby loosing its consistency. 

The physical characteristics of these particular “kick sac” footbags indicates that they 
will be used as a source of fun, amusement and unique diversion, unfettered by serious 
competition or intense testing of ones skills and athletic ability. In the hands of the major- 
ity of users these “kick sacs” are an entertaining throw or toss toy, much like a bean bag. 
We are of the opinion that these particular “kick sac” footbags cannot reasonably be used 
in the sport of footbag kicking because of their lack of durability and physical integrity. 
The “kick sac” footbag therefore, is properly classified as a toy in heading 9503, HTSUS. 
Holding: 


The “kick sacs” are classifiable under subheading 9503.90.0030, HTSUS, which pro- 
vides for “Other toys; reduced-size (“scale”) models and similar recreational models, 
working or not; puzzles of all kinds; and accessories thereof: Other, Other: Other toys (ex- 
cept models), not having a spring mechanism,” with a column one free rate of duty. 

NYRL A85392 is revoked. 

JOHN DURANT 
Director, 
Commercial Rulings Division. 


PROPOSED MODIFICATION OF CUSTOMS RULING LETTERS 
RELATING TO TARIFF CLASSIFICATION OF HIGH SPEED 
ROBOTIC INTEGRATED CIRCUIT TEST HANDLER 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification of tariff classification ruling 
letters. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 [19 U.S.C. 
1625(c)(1)], as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify ruling letters pertaining to the tar- 
iff classification of the HM-3000 Hummingbird high speed robotic 
integrated circuit test handler (HM-3000). Customs invites comments 
on the correctness of the proposed modification. 


DATE: Comments must be received on or before December 19, 1997. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
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Attention: Commercial Rulings Division, 1300 Pennsylvania Avenue, 
NW, Washington, D.C. 20229. Comments submitted may be inspected at 
the same office. 


FOR FURTHER INFORMATION CONTACT: David W. Spence, Attor- 
ney-Advisor, Commercial Rulings Division, (202) 927-2337. 


SUPPLEMENTARY IN FORMATION: 


BACKGROUND 


Pursuant to section 625(c)(1), Tariff Act of 1930 [19 US.C. 
1625(c)(1)], as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify ruling letters pertaining to the tar- 
iff classification of the HM-3000. Customs invites comments on the 
correctness of the proposed modification. 

In NY 808487, issued on April 13, 1995, and PD A82573, issued on 
May 3, 1996, Customs ruled that the HM-3000 was classifiable under 
subheading 9030.89.40, Harmonized Tariff Schedule of the United 
States (HTSUS) (the 1995 precursor to 1997 subheading 9030.82.00, 
HTSUS), as an other instrument designed to measure or check electri- 
cal quantities of semiconductor wafers and devices, and under subhead- 
ing 9030.90.85, HTSUS (the 1995 precursor to 1997 subheading 
9030.90.84, HTSUS), as an accessory of the instruments of heading 
9030, HTSUS, respectively. NY 808487 is set forth in “Attachment A” to 
this document, and PD A82573 is set forth in “Attachment B” to this 
document. 

It is now Customs position that the merchandise is neither an instru- 
ment for checking electrical quantities, nor an accessory of the instru- 
ments of heading 9030, HTSUS. The HM-3000 is classifiable under 
subheading 9031.41.00, HTSUS, as an other optical measuring or 
checking instrument for inspecting semiconductor wafers or devices. 

Customs intends to modify NY 808487 and PD A82573 to reflect the 
proper classification of the HM-3000 under subheading 9031.41.00, 
HTSUS. Before taking this action, we will give consideration to any 
written comments timely received. Proposed Headquarters ruling 
960051 modifying NY 808487 and PD A825738 is set forth as “Attach- 
ment C” to this document. 

Claims for detrimental reliance under section 177.9, Customs Regula- 
tions (19 CFR 177.9), will not be entertained for actions occurring on or 
after the date of publication of this notice. 


Dated: October 28, 1997. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY 
US. CusToMs SERVICE, 
New York, NY, April 13, 1995. 
CLA-2-90:S:N:N1:105 808487 

Category: Classification 

Tariff No. 9030.89.4000 
A. J. SPATARELLA 
KANEMATSU USA, INC 
114 West 47th Street-23rd Floor 
New York, NY 10036 


Re: The tariff classification of Integrated Circuit handler from Japan. 


DEAR A. J. SPATARELLA 

In your letter dated March 23, 1995, you requested a tariff classification ruling. 

The Integrated Circuit Handlers (IC) are high speed robotics models HM-3000 and 
MTH-1800. The model HM-3000 high speed test handler is developed for high pin count 
surface mount devices. It is designed to handle devices from 7mm to 70 mm with device 
pitches as small as 0.8mm. The model MTH-1800 high speed test handler is developed for 
high pin count surface mount devices presented in trays. It pick and place handlers can be 
operated in two modes, Mode I is single test site operation and Mode II is dual test site 
operation. 

The applicable subheading for the IG Handlers will be 9030.89.4000, Harmonized Tariff 
Schedule of the United States (HTS), which provides for other instruments and apparatus 
designed to measure and check semiconductor wafers and devices (such as probe testers, 
resistivity checkers, logic analyzers, automatic integrated circuit testers) * * *. The rate of 
duty will be free. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.F R. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F MAGUIRE, 
Area Director, 
New York Seaport. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY. 
US. CusToMs SERVICE, 
Washington, DC, May 3, 1996. 
CLA-2-90:TC:A15:MLL A82573 
Category: Classification 
Tariff No. 9030.90.8550 
A. J. SPATARELLA 
KANAMATSU USA, INC 
114 West 47th Street, 23rd Floor 
New York, NY 10036 


Re: The tariff classification of a high speed LC test handlers from Japan. 


DEAR MR. SPATARELLA: 

In your letter dated April 16, 1996, you requested a tariff classification ruling. 

The HM-3000 and MTH-1800 high speed test handlers are robotic devices which pick 
up and move integrated circuits (ICS), semiconductor wafers and the like precisely and 
rapidly to and from testing apparatus. They do not perform any measuring or checking 
function on the ICs. 
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The applicable subheading for the test handlers will be 9030.90.8550, Harmonized Tar- 
iff Schedule of the United States (HTS), which provides for Parts and accessories: Other: 
Other * * * Of articles of subheading 9030.82 or 9030.83. The rate of duty will be 3.6 per- 
cent ad valorem. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.ER. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

WILLIAM GREEN, 
Port Director, 
Area Port of Washington, D.C. 


[ATTACHMENT C] 


DEPARTMENT OF THE TREASURY. 
US. CusToMs SERVICE, 
Washington, DC. 
CLA-2 RR:CR:GC 960051 DWS 
Category: Classification 


Tariff No. 9031.41.00 
Mk. DANIEL J. GLUCK 


SERKO & Simon, LLP 
One World Trade Center, Suite 3371 
New York, NY 10048 


Re: Reconsideration of PD A82573; HM-3000 Hummingbird; HQS 952297 and 952942; 
Chapter 90, Additional U.S. Note 3; 9030.82.00; 9030.90.84. 


DEAR Mr. GLUCK 

This is in response to your submission of December 6, 1996, on behalf of Kanematsu 
USA Inc., requesting reconsideration of PD A82573, dated May 3, 1996, concerning the 
classification of the HM-3000 Hummingbird under the Harmonized Tariff Schedule of 
the United States (HTSUS). 


Facts: 


The merchandise consists of the HM-3000 Hummingbird (HM-3000), which is a high 
speed robotic integrated circuit (IC) test handler. You claim that the HM-3000 is a free- 
standing, independent unit which is an instrument for checking semiconductor devices. 
The first step in the HM-3000 test process is the initial leadscanning phase, which in- 
volves an evaluation of a sampling from a shipment. During leadscanning, IC packages or 
devices are checked for accuracy of their leads’ coplanarity (horizontal alignment), spac- 
ing, offset, pitch (the lateral distance between the tip centers), body standoff (from the bot- 
tom of the body to the reference seating plane) width, lead span, lead length deviation, and 
terminal dimension (tip to tip between opposite lead). Lack of coplanarity, as well as incor- 
rect spacing and dimensions, of the leads will thwart the IC device’s ability to conduct elec- 
tronic commands. It is our understanding that the leadscanning is performed utilizing an 
optical scanning device contained within the HM-3000. 

The next step in the process is the manipulation phase, during which the HM-3000 per- 
forms a series of tasks: lifting and transporting trays and individual devices; air and pneu- 
matic devices are activated causing the IC devices to be inserted into the test sites; and 
data transmitted to the HM-3000, by which the evaluation of the IC devices is performed, 


is directed to the test sites containing the devices, where there electrical parameters are 
analyzed and their performances are evaluated. 


Issue: 


Whether the HM-3000 is classifiable under subheading 9030.82.00, HTSUS, as an oth- 
er instrument for measuring or checking the electrical quantities of semiconductor wafers 
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or devices, under subheading 9030.90.84, HTSUS, as an accessory of the instruments of 
subheading 9030.82, HTSUS, or under subheading 9031.41.00, HTSUS, as an other opti- 
cal measuring or checking instrument for inspecting semiconductor wafers or devices. 


Law and Analysis: 


Classification of merchandise under the HTSUS is in accordance with the General 
Rules of Interpretation (GRI’s). GRI 1 provides that classification is determined according 
to the terms of the headings and any relative section or chapter notes. 

The HTSUS provisions under consideration are as follows: 


9030.82.00: [o]scilloscopes, spectrum analyzers and other instruments and appara- 
tus for measuring or checking electrical quantities, excluding meters of 
heading 9028; instruments and apparatus for measuring or detecting 
alpha, beta, gamma, X-ray, cosmic or other ionizing radiations; parts 
and accessories thereof: [o]ther instruments and apparatus: [flor mea- 
suring or checking semiconductor wafers or devices. 

Goods classifiable under this provision receive duty-free treatment. 

9030.90.84: * * *:[plarts and accessories: [o]ther: [o]ther: [o]f instruments and ap- 
paratus of subheading 9030.82. 

The general, column one rate of duty for goods classifiable under this provision is 

2.3 percent ad valorem 

9031.41.00: [mleasuring or checking instruments, appliances and machines, not 
specified or included elsewhere in this chapter; profile projectors; parts 
and accessories thereof: [o]ther optical instruments and appliances: 
[flor inspecting semiconductor wafers or devices or for inspecting pho- 
tomasks or reticles used in manufacturing semiconductor devices. 

Goods classifiable under this provision receive duty-free treatment. 


In PD A82573, issued to Kanematsu USA Inc. on May 3, 1996, Customs held the 
HM-3000 to be classifiable under subheading 9030.90.85, HTSUS (the 1995 precursor to 
subheading 9030.90.84, HTSUS). Classification of the HM-3000 was also dealt with in NY 
808487, dated April 13, 1995. In that ruling, Customs held the HM-3000 to be classifiable 
under subheading 9030.89.40, HTSUS (the 1995 precursor to subheading 9030.82.00, 
HTSUS). 

In HQ 952297, dated July 30, 1993, we stated that: 

[t]he term “checking” is not defined in the HTSUS. A tariff term that is not defined in 
the HTSUS or in the Harmonized Commodity Description and Coding System Ex- 
planatory Notes (EN) is construed in accordance with its common and commercial 
meaning. Nippon Kogasku (USA) Inc. v. United States, 69 CCPA 89, 673 F.2d 380 
(1982). Common and commercial meaning may be determined by consulting dictio- 
naries, lexicons, scientific authorities and other reliable sources. C.J. Tower & Sons v. 
United States, 69 CCPA 128, 673 F.2d 1268 (1982). 

In United States v. Corning Glass Works, 66 CCPA 25, 27, 586 F-2d 822, 825 (1978), the 
Court of Customs and Patent Appeals, quoting Webster’s Third New International 
Dictionary, 381 (1971), stated: 

“Check” is defined as “to inspect and ascertain the condition of especially in order to 
determine that the condition is satisfactory; * * * investigate and insure accuracy, au- 
thenticity, reliability, safety, or satisfactory performance of * * *; to investigate and 
make sure about conditions or circumstances * * *.” 

We agree with you that the HM-3000 performs a checking function, in that it inspects 
and ascertains the condition of the leads in the IC devices to make sure that they are prop- 
erly positioned. However, you claim that the HM-3000 checks the IC devices for electri- 
cal quantities. We disagree. It is our understanding that the HM-3000 utilizes an optical 
scanning device to check the IC packages or devices to ensure that the leads are properly 
positioned. Although there is little information concerning the term “electrical quanti- 
ties” in the HTSUS, it is our position that the HM-3000, which merely checks the place- 
ment of leads, does not qualify as an instrument for checking electrical quantities. 
Consequently, as the HM-3000 does not meet the terms of heading 9030, HTSUS, it is pre- 
cluded from classification under subheading 9030.82.00, HTSUS. 

We will now determine whether the HM-3000 is properly classifiable under subheading 
9030.90.84, HTSUS, as an accessory of the instruments of heading 9030, HTSUS. In HQ 
952942, dated April 27, 1993, we stated that: 

{a] part of an article, for tariff purposes, is a thing necessary to the completion of that 
article. It is an integral, constituent or component part, without which the article to 
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which it is joined could not function as such article. An accessory, on the other hand, is 
something that is not essential in itself but adds to the effectiveness of something else. 
In each case, the nature, function, and purpose of an article must be examined in rela- 
tion to the article to which it is attached or which it is designed to serve. 


It is our position that the HM-3000 is not an accessory, as it is a free-standing and inde- 
pendent unit which is capable of performing a checking function without the aid of anoth- 
er machine. The purpose of the HM-3000 is not to add to the effectiveness of another 
machine, as it is effective in and of itself. Therefore, the HM-3000 is precluded from classi- 
fication under subheading 9030.90.84, HTSUS. 

Chapter 90, additional U.S. note 3, HTSUS, states that: 

[flor the purposes of this chapter, the terms “optical appliances” and “optical instru- 
ments” refer only to those appliances and instruments which incorporate one or more 
optical elements, but do not include any appliances or instruments in which the incor- 
porated optical element or elements are solely for viewing a scale or for some other 
subsidiary purpose. 

We find that the HM-3000 meets the term “optical instrument” as it incorporates an 
optical scanning device, the purpose of which is to check the IC packages and devices to 
ensure their properly positioning. Such a purpose is not subsidiary. Therefore, as we have 
previously stated that the HM-3000 is also a checking instrument, it is classifiable under 
subheading 9031.41.00, HTSUS. 


Holding: 

The HM-3000 Hummingbird is classifiable under subheading 9031.41.00, HTSUS, as 
an other optical measuring or checking instrument for inspecting semiconductor wafers 
or devices. 

Effect on Other Rulings: 

NY 808487 and PD A82573 are modified to reflect the reasoning herein. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


PROPOSED REVOCATION OF RULING LETTER PERTAINING 
TO THE CLASSIFICATION OF MINERAL LABORATORY BAGS 


AGENCY: U.S. Customs Service, Department of Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1) of the Tariff Act of 1930 (19 
U.S.C. 1625(c)(1)), as amended by section 623 of Title VI (Customs Mod- 
ernization) of the North American Free Trade Agreement Implementa- 
tion Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested 
parties that Customs intends to revoke a ruling pertaining to the tariff 
classification of mineral laboratory bags. 


DATE: Comments must be received on or before December 19, 1997. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1300 Pennsylvania Avenue, 
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NW (Ronald Reagan Building—Third Floor), Washington, D.C. 20229. 
Comments submitted may also be inspected at that address. 


FOR FURTHER INFORMATION CONTACT: Rebecca A. Hollaway, 
Tariff Classification Appeals Division (202) 482-6996. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Pursuant to section 625(c)(1) of the Tariff Act of 1930 (19 U. S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke New York Ruling Letter (NY) 
A80955, dated March 22, 1996, pertaining to the tariff classification of 
mineral laboratory test bags under heading 6307 of the Harmonized 
Tariff Schedule of the United States Annotated (HTSUSA). 

In NY A80955, Customs incorrectly classified the mineral laboratory 
bags as other made up textile articles under subheading 6307.90.9989, 
HTSUSA. That ruling is set forth as “Attachment A” to this document. 
The mineral laboratory bags are correctly classified as sacks and bags of 
a kind used for the packing of goods under subheading 6305.20.0000, 
HTSUSA (of cotton), subheading 6305.33.0020, HTSUSA (of polypro- 


pylene strip), or subheading 6305.39.0000 (of polypropylene or of poly- 
ester). 


Before taking this action, we will give consideration to any written 
comments timely received. Proposed HQ 960798 revoking the New York 
ruling is set forth as “Attachment B” to this document. 

Claims for detrimental reliance under not be entertained for actions 
occurring on or after the date of publication of this notice. 


Dated: November 1, 1997. 


JOHN ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY. 
US. Customs SERVICE, 
New York, NY, March 22, 1996. 


CLA-2-63:PR:NC:TP:345 A80955 

Category: Classification 
Tariff No. 6307.90.9989 

Ms. AGNES TAM 

MEE SUM TRADING LIMITED 

Flat A, 15/F 

Cheung Lee Ind. Bldg., No. 9 

Cheung Lee St. 

Chaiwan, Hong Kong 


Re: The tariff classification of mineral lab test bags from China. 


Dear Ms. TAM 

In your letter dated February 15, 1996, you requested a tariff classification ruling. 

Samples of eleven bags were submitted. Seven bags are made of polypropylene spun- 
bonded nonwoven fabric. The bags are in various sizes ranging from approximately 12.5” 
x 7" to 28” x 17” with either a drawstring at the top or a textile woven strap attached onto 
the side for closure. An identification tag is attached at the side for record use. Three bags 
are constructed of polyester spunbonded nonwoven fabric and measure in various sizes 
ranging from approximately 12.5" x 7” to 24” x 12” with drawstring at the top for closure 
and record tag. Four bags are made of cotton woven fabric and measure in various sizes 
ranging from approximately 12” x 7” to 24” x 12”, also with drawstring at the top and 
record tag. 

The applicable subheading for the mineral lab test bags will be 6307.90.9989, Harmo- 
nized Tariff Schedule of the United States (HTS), which provides for other made up ar- 
ticles * * * Other: Other: Other: Other. The rate of duty will be 7 percent ad valorem. 

No textile category is currently assigned to articles classifiable under 6307.90.9989, 
HTS. 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.ER. 177). 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Alan Tytelman at 212-466-5896. 

ROGER J. SILVESTRI, 
Director, 
National Commodity Specialist Division. 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC. 


CLA-2 RR:TC:TE 960798 RH 
Category: Classification 
Tariff No. 6305.20.0000, 


6305.33.0020, and 6305.39.0000 
Ms. AGNES TAM 


MEE SUM TRADING LIMITED 
Flat A, 15/F 

Cheung Lee Ind. Bldg., No. 9 
Cheung Lee St. 

Chaiwan, Hong Kong 


Re: Revocation of NY A80955; classification of mineral laboratory test bags; heading 
6305; heading 6307; other made up articles; sacks and bags. 


DEAR Ms. Tam: 

On March 22, 1996, Customs issued New York Ruling Letter (NY) A80955, addressed to 
you on behalf of Mee Sum Trading Limited, concerning the classification of mineral labo- 
ratory test bags. In that ruling, Customs classified the bags under subheading 
6307.90.9989 of the Harmonized Tariff Schedule of the United States Annotated (HTSU- 
SA), as other made up textile articles. 


Facts: 
In NY A80955 the bags are described as follows: 


Samples of eleven bags were submitted. Seven bags are made of polypropylene spun- 
bonded nonwoven fabric. The bags are in various sizes ranging from approximately 
12.5” x 7” to 28” x 17” with either a drawstring at the top or a textile woven strap 


attached onto the side for closure. An identification tag is attached at the side for re- 
cord use. Three bags are constructed of polyester spunbonded nonwoven fabric and 
measure in various sizes ranging from approximately 12.5" x 7” to 24” x 12” with 
drawstring at the top for closure and record tag. Four bags are made of cotton woven 
fabric and measure in various sizes ranging from approximately 12” x 7” to 24" x12”, 
also with drawstring at the top and record tag. 


Issue: 
Whether the mineral laboratory bags are classifiable under heading 6307, HTSUSA, as 


other made up articles, or under subheading 6305, HTSUSA, as sacks and bags of a kind 
used for the packing of goods? 


Law and Analysis: 


Classification of goods under the HTSUSA is governed by the General Rules of Inter- 
pretation (GRIs). GRI 1 provides that classification shall be determined according to the 
terms of the headings and any relative section or chapter notes. Customs initially classi- 
fied the mineral laboratory bags under heading 6307, a residual provision that provides 
for other made up textile articles not specifically provided for elsewhere in the tariff. 

Heading 6305, HTSUSA, provides for sacks and bags, of a kind used for the packing of 
goods. The Explanatory Notes to the Harmonized Commodity Description and Coding 
System (EN), although not legally binding, are the official interpretation of the tariff at 
the international level. 

The EN to heading 6305 state in pertinent part: 


This heading covers textile sacks and bags of a kind normally used for the packing 
of goods for transport, storage or sale. 

These articles, which vary in size and shape, include in particular flexible inter- 
mediate bulk containers, coal, grain, flour, potato, coffee or similar sacks, mail bags, 
and small bags of the kind used for sending samples of merchandise by post. The head- 
ing also includes such articles as tea sachets. 


In Headquarters Ruling Letter (HQ) 958078 dated December 12, 1995, we held that 
bags used to transport experimental seeds from experimental plots to research facilities 
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and which were discarded after the seeds were evaluated were properly classifiable under 
heading 6305. Like the bags in HQ 958078, the mineral laboratory bags in question are 
used to collect and transport samples to a research facility for analysis. The use of the min- 
eral bags falls within the function described in the EN to heading 6305 for sacks and 
bags—for the packing of goods for transport, storage or sale. Moreover, in our opinion 
minerals constitute “goods” for the purposes of heading 6305. Accordingly, the mineral 
laboratory bags are classifiable under that heading. 


Holding: 

The mineral laboratory bags made of cotton woven fabrics are classifiable under sub- 
heading 6305.20.0000, HTSUSA. They are dutiable at the general column rate at 6.8 per- 
cent ad valorem and the textile category number is 369. The mineral laboratory bags 
constructed of polypropylene spunbonded nonwoven fabrics are classifiable under sub- 
heading 6305.39.0000, HTSUSA, or under subheading 6305.33.0020, HTSUSA, if made of 
stip. The polyester bags are classifiable under 6305.39.0000, HTSUSA. Both the polypro- 
pylene and polyester bags are dutiable at the general column rate at 9.2 percent ad valo- 
rem and the textile category number is 669. 

NY A80955 is hereby revoked. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 97-145) 


UNITED STATES OF AMERICA, PLAINTIFF v. EUGENE F. RICCI, D/B/A 
PIER INTERNATIONAL CUSTOMS BROKERAGE, DEFENDANT 


Court No. 95-09-01168 


[Plaintiff's Motion for Summary Judgment granted in action to recover customs broker 
penalties pursuant to 19 U.S.C. § 1641. Defendant’s Motion to Dismiss is denied.] 


(Dated October 28, 1997) 


Frank W. Hunger, Assistant Attorney General of the United States, David M. Cohen, 
Director, A. David Lafer, Senior Trial Counsel, Harold D. Lester, Jr., Attorney, Commercial 
Litigation Branch, Civil Division, Department of Justice, for Plaintiff; Colleen C. Piccone 
and Marjorie F. Cole, U.S. Customs Service, Of Counsel 

Neville, Peterson & Williams, New York City, John M. Peterson andJames A. Marino, Of 
Counsel, for Defendant. 


OPINION 


WALLACH, Judge: The United States seeks to recover an unpaid penal- 
ty of $30,000 from Eugene F Ricci! based on a Customs Service audit of 
Ricci’s records that found 169 entries for which he had failed to file an 
entry summary and/or pay duties timely, and a pattern of paying be- 
tween 20 and 45 days late. 

On April 3, 1992, Customs transmitted a prepenalty notice to Ricci, to 
which he responded. Customs notified Ricci that his response had not 
established an adequate reason to cancel the penalty in a letter dated 
February 9, 1993. On October 11, 1994, Customs rejected Ricci’s request 
for mitigation of the penalty, and in consideration of his asserted finan- 
cial distress, offered an option of paying the penalty or voluntarily sur- 
rendering his license. Ricci declined to do either, and this action ensued. 

Before the Court are Ricci’s Motion to Dismiss paragraphs 5, 62, 7, 8, 
9, 12 and a portion of 11 of the Complaint and the government’s Motion 


4 Ricci did business as Pier International Customs Brokerage. His sole license, however, was as an individual cus- 
toms broker, and not as a corporate broker. Therefore, Ricci is personally liable for any violations that occurred in his 
broker business 

2 In its response to Defendant’s Motion for Summary Judgment, Ricci argued for the first time that paragraph 6 of 
the Complaint should be dismissed as well as the others, for lack of notice at the administrative level. The Court 
construes Ricci’s argument as a counter-motion for summary judgment, and finds that it has no merit for the reasons 
stated in section II.C. of this opinion. 
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for Summary Judgment. This action can be decided in full by the gov- 
ernment’s Motion for Summary Judgment, which relies on paragraph 6 
of the Complaint. Therefore, the Court need not reach the merits of the 
Defendant’s Motion to Dismiss. 


I. STANDARD OF REVIEW 


This Court reviews a case brought under 19 U.S.C. § 1641(d)(2)(A) de 
novo. Section 1641 does not set out a standard of review for actions liti- 
gated under subsection 1641(d)(2)(A).? Rather, it is necessary to ex- 
amine 28 U.S.C. § 2640 and the Administrative Procedure Act, 5 U.S.C. 
§ 706, to determine the standard applicable here. 

Section 2640 provides that the Court of International Trade makes its 
determinations in an action under section 1641(d)(2)(A) “upon the basis 
of the record made before the court * * *.” 28 U.S.C. § 2640(a)(5). The 
scope of review thus set out is not accompanied by a standard of review. 
Therefore, the court refers to the Administrative Procedure Act, which 
gives general guidance regarding the scope and standard of review to be 
applied in various circumstances. See Urbano v. United States, 967 F. 
Supp. 1322, 1328 (CIT 1997); Humane Society of the United States v. 
Brown, 920 F. Supp. 178, 195 (CIT 1996). The statute states in pertinent 
part: 


The reviewing court shail * * * (2) hold unlawful and set aside 
agency action, findings, and conclusions found to be * * * (E) un- 
supported by substantial evidence in a case subject to subsections 
556 and 557 of this title or otherwise reviewed on the record of an 
agency hearing provided by statute; or (F) unwarranted by the facts 
to the extent that the facts are subject to trial de novo by the review- 
ing court. 


5 U.S.C. § 706(2)(E), (F). Because the instant action is reviewed on the 
record before the Court and not on the agency record, subsection 706(F) 
provides the standard of review. 

Accordingly, this Court will review the evidence properly introduced 
before it de novo in rendering its decision. 5 U.S.C. § 706(F). This de novo 
standard is not limited by the authorities, and thus applies to both the 
question of whether a penalty is warranted and the amount of the penal- 
ty. See, United States v. Priority Products, Inc., 9 C.1.T. 383, 386, 615 F. 
Supp. 591, 593 (1985), aff'd, 4 Fed. Cir. (T) 88, 793 F.2d 296 (1986). The 
Court is directed to determine the amount of penalty, if any, indepen- 
dently of Customs’ decision. Id. 

Summary judgment is appropriate where the record shows “that 
there is no genuine issue as to any material fact and that the moving 
party is entitled to ajudgment as a matter of law.” CIT Rule 56(d). “Only 
disputes over facts that are material, that is, facts that might affect the 
outcome of the suit under governing law, will properly preclude the 


3 Had Customs commenced these proceedings under Title 19 subsection 1641(d)(2)(B), the Court would apply the 
standard of review set forth in subsection 1641(e)(3): “The findings of the Secretary as to the facts, if supported by 
substantial evidence, shall be conclusive.” Customs commenced the administrative proceedings under subsection 
1641(d)(2)(A), however. Subsection 1641(e)(1) does not govern proceedings brought under subsection 1641(d)(2)(A). 





U.S. COURT OF INTERNATIONAL TRADE 53 


entry of summary judgment.” Bauerhin Technologies Lid. v. United 
States, 914 F Supp. 554, 558 (C.1.T. 1995), aff'd 110 F3d 774 (Fed. Cir. 
1997). To create a genuine issue of fact, “evidence must be forthcoming 
from the nonmovant which would be sufficient to require submission to 
the jury of the dispute over the fact.” Avia Group Int'l, Inc. v. L.A. Gear 
Calif., Inc., 853 F2d 1557, 1560 (Fed. Cir. 1988). 


II. DISCUSSION 
A. APPLICABLE STATUTES AND REGULATIONS 


19 U.S.C. § 1641(b)(4) provides that “A customs broker shall exercise 
responsible supervision and control over the customs business that it 
conducts.” Subsection 1641(d)(1) provides that the Secretary of the 
Treasury may “impose a monetary penalty * * * if it is shown that the 
broker * * * (C) has violated any provision of any law enforced by the 
Customs Service or the rules or regulations issued under any such provi- 
sion.” 19 U.S.C. § 1641(d)(1)(C). 

Customs asserts that Ricci violated 19 C.FR. § 111.29(a), which in 
1990, when the violations occurred, provided: 


Payment of duty, tax, or other debt or obligation owing to the Gov- 
ernment for which the broker is responsible, or for which the bro- 
ker has received payment from a client, shall be made to the 
Government on or before the date that payment is due. Payments 
received by a broker from a client after the due date shall be trans- 
mitted to the Government within 5 working days from receipt by 
the broker. 
19 C.FR. § 111.29(a). 

The statute limits the amount of monetary penalty the Secretary may 
impose to $30,000, but does not set forth the criteria by which the Secre- 
tary must determine the amount of penalty. 19 U.S.C. § 1641(d)(2)(A). 
Similarly, the regulation under which Customs enforces the statutory 
provision, 19 C.F R. section 111.91 sets forth the $30,000 limit without a 
means of determining the actual amount of the penalty. Customs as- 
sesses monetary penalties for failure to make timely payments pursuant 
to aset of guidelines that do not have the force of a statute or regulation. 
See 19 C.FER. Part 171, App. C, V.D.2. That provision states that the “as- 
sessment amount” shall be “an amount equal to the value of any monies 
up to a maximum of $30,000 * * *.” Jd. A similar provision states that 
there is “(n)o mitigation from an intentional violation.” 19 C.F R. Part 
171, App. C, V.D.5. 

19 U.S.C. section 1641(d)(2)(A) also provides for notice to the subject 
broker and opportunities for the broker to respond to charges against 
him: 


[T]he appropriate customs officer shall serve notice in writing upon 
any customs broker to show cause why the broker should not be 
subject to a monetary penalty not to exceed $30,000 in total for a 
violation or violations of this section. The notice shall advise the 
customs broker of the allegations or complaints against him and 
shall explain that the broker has a right to respond to the allega- 
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tions or complaints in writing within 30 days of the date of the no- 
tice. Before imposing a monetary penalty, the customs officer shall 
consider the allegations or complaints and any timely response 
made by the customs broker and issue a written decision. Acustoms 
broker against whom a monetary penalty has been issued under 
this section shall have a reasonable opportunity under section 1618 
of this title to make representations seeking remission or mitiga- 
tion of the monetary penalty. Following the conclusion of any pro- 
ceeding under section 1618 of this title, the appropriate customs 
officer shall provide to the customs broker a written statement 
which sets forth the final determination and the findings of fact and 
conclusions of law on which such determination is based. 


19 U.S.C. § 1641(d)(2)(A). 

Section 1618 grants the Secretary of the Treasury discretion to remit 
or mitigate monetary penalties under several provisions governing cus- 
toms, including the broker discipline provision. 19 U.S.C. § 1618. It 
should be noted, however, that courts have interpreted this grant of dis- 
cretion to eliminate judicial review of section 1618 mitigation. “It is 
well-settled that decisions concerning mitigation and remission under 
16 U.S.C. § 1618 are committed to the discretion of the executive and are 
not subject to judicial review.” Trayco, Inc. v. United States, 994 F.2d 
832, 838 (Fed. Cir. 1993). “Actions taken by the Secretary under § 1618 
are purely a matter of discretionary grace.” Kuehne & Nagel, Inc. v. 
United States, 17 Cl. Ct. 11, 18 (1989). This does not prevent a broker 


from challenging the legality of the underlying penalty, however. See 
Trayco, 994 F.2d at 838-39. 


B. APPLICATION OF THE LAW TO THE FACTS 


Customs audited Ricci’s records after his firm had submitted five non- 
negotiable checks for payment of duties. Plaintiff's Memorandum In 
Support of Its Cross-motion for Summary Judgment (“Plaintiff's Mem- 
orandum”) Appendix at 7. The audit included tests of accounting re- 
cords and other documents of Pier International, performed according 
to “generally accepted government auditing standards.” Jd.* at 9. 

In pertinent part, the audit revealed 169 entries from June 1 through 
October 31, 1990, where Ricci failed to file entry summary and/or pay 
duties in asummary fashion. Id. at 10. Of these entries, 145 were viola- 
tions by Ricci of 19 C.FR. § 111.29(a), grouped as follows®: 


e 185 instances in which the importer paid Ricci timely but he 
failed to pay Customs on or before the due date, involving a to- 
tal of $351,398.78. 

10 instances in which the importer paid Ricci late, and Ricci 
failed to pay Customs within five working days of receipt of the 
duties, involving a total of $19,845.49. 


4 Ricci has submitted to the Court no cognizable evidence, either expert or percipient, to contest the validity of the 
audit’s contents and conclusions. 


5 In 24 instances, Ricci received payment from the importers late and submitted the funds to Customs within the 
required period of time. The amount involved was $24,722.78. These transactions are not the subject of this litigation. 
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Id. at 11. The total value of the money involved in the foregoing viola- 
tions was $371,244.27. At issue here are 89 of these late payments made 
between September 13, 1990 and November 14, 1990, of $240,842.04 in 
aggregate. Plaintiff's Memorandum at 2. 

Appended to the audit report was a spreadsheet that identified each of 
the offending transactions, setting forth the following information: im- 
porter of record, filer entry number, entry date, payment due date, date 
Customs was paid, date the importer paid Pier International, number of 
days Ricci’s payment to Customs was late, and the amount of duties and 
fees collected.® Plaintiff's Memorandum App. at pp. 16-23. For the en- 
tries in which the importer paid Ricci late and he paid Customs after the 
required five-working-day period, the spreadsheet stated both the num- 
ber of days late the importer paid Ricci and the number of days late Ricci 
paid Customs. Jd. at 23. 

Based on that information, Customs concluded that it should impose 
the maximum penalty of $30,000. It notified Ricci of its decision in a pre- 
penalty notice dated April 3, 1992, as required by 19 US.C. 
§ 1641(d)(2)(A). Plaintiff's Memorandum App. at 26-27. The pre-penal- 
ty notice stated that Ricci was being penalized under authority of 19 
U.S.C. § 1641, and included an exhibit which set forth the factual under- 
pinnings of the violations. In pertinent part, the notice said: 


Pier International, Inc. failed to file entry summary and/or pay du- 
ties on 169 entries timely. Of those 169 entries, the broker received 
payment timely from the importer in 135 instances, but failed to 
pay Customs on or before the due date. The duty remitted untimely 
amounted to $351,398.78. 


Id. at 27. The notice informed Ricci that he could respond within 30 days 
“as to why a claim for monetary penalty should not be issued in the 
amount proposed.” Id. at 26. 

Ricci filed a response on June 9, 1992, after he had obtained a copy of 
the audit report through a Freedom of Information Act request. Jd. at 


29-49. In the response, Ricci made several arguments summarized as 
follows: 


e Pier International had already been penalized by being placed 
on a certified-check-only list by Customs, which caused it to in- 
cur bank charges of about $20,000. 

In sixteen instances, Customs rejected uncertified checks that 
Pier International had submitted before the broker had been 
formally notified of the certified check sanction, and it had sub- 
mitted certified checks promptly. 

Pier International had paid liquidated damages on behalf of im- 
porters in an amount in excess of $22,000. 

Pier International had taken remedial steps to ensure that 
violations did not occur in the future. 


6 By the end of the audit, Ricci had paid all outstanding duties. This action involves penalties only. 
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e The $30,000 penalty would impose an extreme financial hard- 
ship on Pier International. 


For these reasons, Ricci concluded that 19 U.S.C. § 1641’s purpose 
would not be served by imposing the penalty on him, and that it should 
be canceled. Plaintiff's Memorandum App. at 49. On February 9, 1993, 
Customs replied with a letter stating that Ricci’s submission had been 
reviewed, and Customs Headquarters had determined that the full pen- 
alty should, nonetheless, be assessed. Id. at 56. 

On March 12, 1993, Customs sent Ricci a Notice of Penalty and De- 
mand for Payment, incorporating the information that had been set 
forth in the Prepenalty Notice Exhibit A, which summarized Customs’ 
audit report. Id. at 59. The notice explained the basis for the penalty by 
incorporating the earlier pre-penalty notice by reference, and stated 
that Ricci had “failed to exercise responsible supervision and control 
over it (sic) operations by failing to remit timely monies owed to U.S. 
Customs.” Jd. It demanded payment of the full $30,000 penalty and indi- 
cated that Ricci could make an additional submission within 30 days. Id. 
Ricci did so, seeking mitigation of the penalty. Subsequent correspon- 
dence reflects Customs’ determination that no mitigation of the penalty 
was possible because the violations were intentional. Id. at 64-67. 

At his deposition, Ricci admitted that the entries set forth in para- 
graph 6 of the Complaint were indeed late and stated that he had “no 
reason to dispute the days or the number of entries.” Jd. at 72, 73, 74, 76, 
79, 80. He declined to review his records to verify independently wheth- 
er the allegations were correct and stated, “I do not intend to dispute the 
facts.” Id. at 81. He added that he did not intend to produce documents 
that would prove the factual allegations wrong. Jd. at 81. Ricci also testi- 
fied that his company’s financial difficulties caused him to make the 
subject payments to Customs late. Id. at 83-85, 87. There is no evidence 
that the late payments were made unintentionally, i.e., by mistake or in- 
advertence. To the contrary, Ricci testified that importers’ checks were 
deposited in Pier International’s corporate account and used by the com- 
pany. Id. at 87-88. Pier International’s use of customer funds, combined 
with his failure to pay timely because the funds were being used to cover 
Pier International’s “financial difficulties”, demonstrates beyond refu- 
tation that Ricci’s violations were intentional. 

Ricci has offered nothing to contravene the government’s evidence. 
He submitted a document titled “Defendant’s Statement of Material 
Facts Which Are In Dispute,” that contains no references to evidence in 
the record. Rather, it offers several statements—by counsel—to the ef- 
fect that there are disputed, material issues of fact. Ricci also submitted 
an Affidavit as an Exhibit to his memorandum in opposition to the Mo- 
tion for Summary Judgment. This Affidavit does not make sufficient 
evidentiary assertions. Instead, he states that “I stand prepared to pres- 
ent the Court with considerable evidence * * * that the penalty should 
be” set aside or reduced. Ricci Decl. at 2. Under the strictures of CIT 
Rule 56(f), its contents are not sufficient. 
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At this point in the proceedings, it is too late for Ricci to merely prom- 
ise to present evidence. A properly supported motion for summary judg- 
ment must be opposed by evidence establishing genuine issues of 
material fact that are in controversy. Anderson v. Liberty Lobby, 477 US. 
242, 248-49 (1986). “With respect to whether there is a genuine issue, 
the court may not simply accept a party’s statement that a fact is chal- 
lenged.” Barmag Barmer Maschinenfabrik v. Murata Machinery, Litd., 
731 F.2d 831, 835-36 (Fed. Cir. 1984). Similarly, a court may not accept 
counsel’s statement that a fact is challenged. Levi Strauss & Co. v. Ge- 
nesco, Inc., 742 F2d 1401, 1404 (Fed. Cir. 1984). “(T]he party opposing 
summary judgment must show an evidentiary conflict on the record; 
mere denials or conclusory statements are not sufficient.” Mingus 
Constructors, Inc. v. United States, 812 F.2d 1387, 1390-91 (Fed. Cir. 
1987). The obligation of this Court under Rule 56 is to apply governing 
law to cognizable facts; it cannot and should not engage in speculation 
nor may it permit the parties to do so. The submissions presented by 
Ricci are not sufficient to contravene the evidence proffered by the gov- 
ernment, and do not create a genuine issue of material fact. 

Ricci has requested that the Court consider the mitigating factors set 
forth in United States v. Modes Inc., 17 C.1.T. 627, 826 F Supp. 504 
(1993), in determining the appropriate amount of his penalty. The 
Modes factors were announced in a case that was brought under a differ- 
ent statute from the one at issue here, viz., 19 U.S.C. § 1592. That stat- 
ute prohibits and punishes importation of goods under documents that 
are false or contain material omissions. 19 U.S.C. § 1592(a)(1). The 
Modes court did not discuss the effect of 19 U.S.C. § 1618 on its analysis. 
Nonetheless, the court appears to have referred to its list of mitigating 
factors not to determine whether mitigation was appropriate, but rath- 
er to determine the proper amount of the underlying penalty. 17 C.1.T. at 
636, 826 FSupp. at 512-13. 

The Court need not determine whether the Modes factors should ap- 
ply here, however, because it lacks a factual basis for applying them. The 
violations with which Ricci is charged, amply supported by the audit re- 
port, Ricci’s deposition transcript and other evidence proffered by the 
government go to the heart of the customs broker’s role in facilitating 
the collection of duties on imports. The sheer number of transactions 
and amount of money involved provides a more than adequate basis for 
the penalty sought by Customs. 

Ricci has stated repeatedly in these proceedings that he does not con- 
test that he made these payments late. Rather he contends that he is not 
at fault because financial conditions forced his actions. While the Court 
is not unsympathetic with the pressures that can be created by cash flow 
problems, it cannot conclude that they relieve a broker of the fundamen- 
tal legal obligation to pay duties timely. On this record, a fine of the full 
$30,000 amount is warranted, and the Court imposes a penalty in this 
amount. 

In making the foregoing determination, the Court notes that Ricci has 
proffered no evidence that would cause this court to consider a lower pe- 
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nalty. Examining the relevant factors from Modes, there is no evidence 
of Ricci’s good faith effort to comply with the statute; rather he con- 
verted importers’ funds to his own use. There is a history of violations, 
many predating the violations at issue here, all of which establish a pat- 
tern of late payments. While he asserts his inability to pay the fine, Mr. 
Ricci provided no evidence of his current financial condition. Converse- 
ly, there is ample evidence of the gravity of the violations, exacerbated by 
their magnitude. 

Moreover, Mr. Ricci’s record in these proceedings is one of singular ob- 
struction characterized by his consistent refusal throughout discovery 
to review his records to confirm or dispute the allegations arrayed 
against him. Under these circumstances, the Court sees no basis for the 
smaller penalty Ricci seeks. 


C. DEFENSES 

Mr. Ricci offers in response to the government’s Motion for Summary 
Judgment little in the way of a defense the Court can recognize under 
the current circumstances of this case. The defenses he tries to raise are 
discussed hereafter, seriatim. 

Ricci asserts that the government has failed to present a prima facie 
case for his liability because it failed to identify specifically any entry or 
transaction where Mr. Ricci is claimed to have violated 19 C.FR. 
§ 111.29(a). Defendant’s Opposition at 8-9. This assertion is simply un- 
true. The government presented the detailed audit report, described 
above, which set forth the list of offending transactions in a clearly iden- 
tifiable way. Plaintiff's Memorandum App. at 5-23. Moreover, it is ap- 
parent from the various notices and correspondence that traveled 
between Customs and Ricci or his counsel that the transactions at issue 
were identified and known to all involved. 

Ricci also attacks the administrative proceedings that preceded this 
action, in particular the notice he was given of his offenses. The record 
establishes that Customs followed the notice and opportunity to re- 
spond procedure required by 19 U.S.C. section 1641(d)(2)(A). Moreover, 
it is apparent that Ricci availed himself fully of the opportunity to be 
heard and presented his arguments on several occasions. He filed papers 
addressing his defenses at each step of the proceedings. While he may 
have declined to take full advantage of his opportunity to contest the 
facts, the record shows that was his decision and not the result of a fail- 
ure of notice. The actual notice and opportunity to be heard afforded by 
Customs gave Ricci his full due process rights and constitute exhaustion 
by the government of its administrative remedies. See United States v. 
Obron Atlantic Corp., 862 F. Supp. 378, 383 (CIT 1994).? 

Ricci suggests that sixteen entries were filed late “only because Cus- 
toms rejected defendant’s timely filings accompanied by uncertified 


‘ Ricci’s reliance on United States v. Stanley Works, 17 C.1.T. 1378, 849 F. Supp. 46 (1993) and United States v. Chow, 
17 C.L.T. 1372, 841 F. Supp. 1286 (1993) is misplaced. In each of these cases, Customs severely truncated the respond- 
ents’ time to respond to charges, allowing no meaningful opportunity to be heard. Therefore, the courts concluded that 
Customs had failed to exhaust its administrative remedies, which is a jurisdictional defect. In contrast, Customs here 
granted Ricci ample, meaningful opportunity to be heard, and he took advantage of it. There is no basis for a jurisdic- 
tional challenge on these grounds. 
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checks,” Defendant’s Opposition at 10 (emphasis in original), but he 
failed to supply the Court with cognizable evidence to create an issue for 
trial. Moreover, even if sixteen transactions were to be eliminated, the 
remaining number of transactions and amount of duties involved would 
be of such a magnitude that the outcome of this action would not be af- 
fected. 

Finally, Ricci suggests that the government’s reliance on 89 of the 169 
transactions in its motion for summary judgment prevents the Court 
from granting the government’s motion because it is not clear which 
transactions are at issue and whether the penalty would have been as- 
sessed had Customs reviewed the 89 transactions instead of all 169. 
That argument is specious. The transactions at issue are identifiable by 
examining the dates listed in Customs’ audit. The 89 transactions cited 
reflect a clear and continuous pattern of malfeasance affecting duties of 
$240,842.04, well in excess of the $30,000 fine. This would be so, even if 
one reduced the number of included transactions by the 16 that Ricci 
would eliminate. The remaining 73 transactions are ample evidence of 
dilatory behavior in paying late to support the Court’s assessment of a 
penalty in the amount of $30,000. 

As set forth at the beginning of this opinion, the Court does not reach 
Ricci’s motion to dismiss paragraphs 5, 7, 8, 9, 12 and a portion of para- 
graph 11. The case is decided in its entirety on the basis of the govern- 
ment’s motion for summary judgment as to the substantive claims in 
paragraph 6. The Motion To Dismiss other parts of the Complaint is 
thus rendered moot. 


III. CONCLUSION 


The Court concludes on the record before it that the government has 
established that Ricci made 145 late payments of duties in violation of 
governing regulations involving an aggregate $371,244.27, and that the 
pattern of late payments was intentional. The government has also es- 
tablished that 89 of these payments occurred between September 13 
and November 14, 1990, involving $240,842.04 in untimely paid duties. 
Ricci had adequate notice of the charges against him, and a full and fair 
opportunity to be heard. He did not establish a cognizable excuse for the 
late payments. Based on the facts and law before the Court, a penalty is 
warranted in the amount of $30,000. 

For the foregoing reasons, Plaintiff's Motion for Summary Judgment 
is granted. 


8 Ricci also makes a statute of limitations argument, contending that five checks that were returned during May and 
June, 1990 are outside the five-year limitations period provided by 19 U.S.C. § 1621. The checks are outside the limita- 
tions period, and consequently are not considered in adjudicating the penalty at issue here. It appears that Ricci howev- 
er, makes the additional argument that all of his late-paid transactions should be barred because the returned checks 
led to his placement on the certified-checks-only list, which in turn led to the banking charges that caused his financial 
distress and, ultimately, his late payments. Assuming that Ricci’s theory of causation is valid, the argument imbues the 
statute of limitations with too much authority. The Court finds each of the late payments to be a separate transaction. It 
would turn statute of limitations doctrine on its head to allow the statute to bar an action on transactions that occurred 
within the limitations period because the course of events began outside the period. The statute simply does not reach 
forward in that way. Cf,,e.g., United States v. Starrett, 55 F.3d 1525, 1544 (11*® Cir. 1995) (Statute of limitations reached 
back in RICO case to allow prosecution of actions that would otherwise have been time barred, because they were part 
of a pattern of conduct that ended within the limitations period). 
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(Slip Op. 97-146) 
PILLOWTEX CORP, PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 94-09-00568 


(Dated October 28, 1997) 


FINDINGS OF FACT AND CONCLUSIONS OF LAW 


WALLACH, Judge: Pillowtex Corporation (“Pillowtex”) is an importer 
of comforters and similar bedding into the United States. In this action, 
Pillowtex contends that comforters it imported into the United States, 
which comprise an outer shell made of cotton stuffed with down, should 
be classified under the Harmonized Tariff System of the United States 
(“HTSUS”) subheading 9404.90.80, which provides for duty at a rate of 
5% ad valorem. The United States Customs Service (“Customs”) classi- 
fied the goods under HTSUS 9404.90.90, which provides for duty at a 
rate of 14.5% ad valorem. 

Motions for summary judgment brought by both Plaintiff and Defen- 
dant were denied. A bench trial followed. These are the Findings of Fact 
and Conclusions of Law rendered by the Court in arriving at final judg- 
ment for Defendant, United States. 


FINDINGS OF FACT AND CONCLUSIONS OF LAW 


1. Pillowtex imported the subject goods into the United States from 
the People’s Republic of China in entry number 336-2905829-9, 
through the port of San Francisco. 

2. The subject goods consist of comforters constructed with an outer 
shell made entirely of woven cotton, without any embroidery, lace, 
braid, edging, trimming or piping exceeding 6.15 mm., or applique work. 
The shell contains baffling, comprising small pieces of fabric sewn be- 
tween the top and bottom panels of the shell designed to prevent the 
down stuffing from migrating within the shell, thus ensuring even cov- 
erage with down of the full area of the comforter. 

3. The cotton outer shell of the subject goods is stuffed solely with 
white duck down, weighing approximately 18 ounces. 

4, Comforters are, inter alia, manufactured with stuffing made of cot- 
ton batting. Cotton batting is not necessarily the ideal stuffing for a 
comforter for several reasons: it retains moisture; it loses its insulating 
quality when wet; it is subject to mildew growth; and, when washed, its 
tendency to retain moisture makes it take on weight which will burn out 
the motors of washing machines and driers. 

5. Most comforters sold in the United States are made with a stuffing 
of either down or polyester fill. 

6. Eiderdowns are comforters that are stuffed with a particular type of 
down, viz., the down of the eider duck. Eider duck down has superior in- 


sulating and lofting qualities and, generally, is more expensive than oth- 
er kinds of down. 
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7. The subject merchandise is stuffed with white duck down, which is 
distinct from the down of the eider duck. Therefore, the merchandise is 
not an “eiderdown”. 

8. The merchandise constitutes an article of bedding whose utility is 
as a bed covering that has high insulating qualities, retaining the heat of 
a sleeping person and keeping that person warm without overheating 
while wicking moisture away and dispersing it. The product’s down 
stuffing retains its insulating quality after it has become moist. Con- 
sumers purchase comforters stuffed with down primarily for these char- 
acteristics. 

9. The essential character of the subject merchandise are found in its 
ability to insulate and wick moisture away from a sleeping person while 
maintaining a comfortable temperature. These characteristics are best 
imparted by the down filling. 

10. In common and commercial usage, the phrases “comforter of cot- 
ton” and “cotton comforter” describe comforters that are stuffed with 
cotton. 

11. Testimony before the Court established beyond doubt that the 
term “of cotton” when used to describe a comforter does not include in 
common or commercial parlance a down-filled comforter as such. It may 
on occasion be used when describing a down comforter’s outer shell. 

12. In common and commercial usage, the phrases “comforter of 
down” and “down comforter” describe comforters that are stuffed with 
down. 


13. Customs liquidated the entry of the subject merchandise under 
HTSUS 9404.90.90. 

14. Pillowtex filed a protest timely, which sought liquidation under 
HTSUS 9404.90.80. Customs denied the protest. 


15. The subject merchandise, a comforter, is described by heading 
9404 of HTSUS: 


9404 Mattress supports; articles of bedding and similar fur- 
nishing (for example, mattresses, quilts, eiderdowns, 
cushions, pouffes and pillows) fitted with springs or 
stuffed or internally fitted with any material or of cel- 
lular rubber or plastics, whether or not covered: 

9404.90.80 Other: 

Of cotton, not containing any embroidery, 
lace, braid, edging, trimming, piping exceed- 

ing 6.35 mm or applique work 
9404.90.90 Other 14.5% 
Quilts, eiderdowns, comforters and simi- 

lar articles.! 

16. Plaintiffs proposed classification, HTSUS 9404.90.80, is a basket 
provision that includes, inter alia, comforters “of cotton, not containing 

any embroidery, lace, braid, edging, trimming, piping exceeding 6.5 mm. 


1 Statistical suffixes omitted. 
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or applique work.” HTSUS 9404.90.80. The parties agree that the dispo- 
sitive issue before the Court is whether the comforters are “of cotton” as 
the term is commonly used in the United States. See Pretrial Order 
Schedule F-1: Plaintiff's Statement Of The Issues In This Case; Pretrial 
Order Schedule F-2, Defendant’s Statement of the Issue of the This 
Case. 

17. “‘[T]he meaning of a tariff term is presumed to be the same as its 
common or dictionary meaning.’” Brookside Veneers v. United States, 6 
Fed. Cir. (T) 121, 125 (1988), 847 F.2d 786, 789, cert. denied 488 U.S. 943 
(1988) (quoting Rohm & Haas Co. v. United States, 2 Fed. Cir. (T) 28, 29 
(1984), 727 F2d 1095, 1097(quoting Bentkamp v. United States, 40 
C.C.PA. 70, 78 (1952))); see also, Texaco Marine Services, Inc. v. United 
States, 44 F.3d 1539, 1544 (Fed. Cir. 1994) (quoting Brookside Veneers 
and applying the principle to a vessel repair statute). 

18. The subject merchandise, a comforter comprising an unadorned 
cotton shell filled with down, is not within the common meaning of the 
phrase “comforter of cotton”. Therefore, Plaintiff's proposed classifica- 
tion, HTSUS 9404.90.80, is incorrect. 

19. The subject merchandise is not described by any of the substantive 
subheadings under HTSUS 9404. Therefore the merchandise is proper- 
ly classified under HTSUS 9404.90.90, the final basket clause, which 
provides for merchandise that is described by heading 9404 but not by 
any of the other subordinate subheadings: “* * * articles of bedding and 
similar furnishings * * * Other: Other.” HTSUS 9404.90.90. 

20. The court rejects Plaintiff's argument that the language “stuffed 
with any material” set forth in HTSUS heading 9404 should be given 
effect as though set forth in subheading 9404.90.80. This contention is 
based on the theory of invasive language, which originated under TSUS. 
This theory suggests that through the use of certain language, Congress 
can indicate an intent that the effect of language in a certain tariff head- 
ing should extend to other headings. 

The theory of invasive language, however, is applied only where the 
language at issue “is so sweeping, clear, and definite as to the goods sub- 
jected to its operation that there is no room for interpretation and no 
doubt left as to the goods which Congress meant to include.” Swiss Mfrs. 
Assn. v. United States, 39 Cust. Ct. 227, 237 (1957). The Swiss Mfrs. 
court gave examples of the requisite language: “in such cases, Congress 
has made its intention clear by means of appropriate language, such as 
‘whether or not more specifically provided for elsewhere,’ or ‘by whatev- 
er name known, and to whatever use applied, and whether or not 
named, described, or provided for elsewhere in this Act.’” Id. (citations 
omitted). The phrase “stuffed with any material” does not rise to this 
level of expressed intention, and therefore cannot be interpreted as 
clear evidence of Congressional intent that heading 9404 be invasive. 

21. The references to eiderdowns and other types of merchandise in 
the statistical suffixes of HTSUS 9404.90.80 and 9404.90.90 are irrele- 
vant to classification because statistical suffixes are not part of the legal- 
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ly binding, statutory language of HTSUS. Pima Western, Inc. v. United 
States, 915 F. Supp. 399, 404 (C.I.T., 1996). Therefore, the inclusion of 
eiderdowns in the statistical suffix to HTSUS 9404.90.80 is irrelevant. 

22. General Rules of Interpretation (“GRI”) 2(b) instructs that “[a]ny 
reference to goods of a given material or substance shall be taken to in- 
clude a reference to goods consisting wholly or partly of such material or 
substance.” Application of this rule to classify a comforter filled with 
down as a “comforter of cotton” would produce the absurd or anomalous 
result of classifying merchandise as something that it plainly is not. Tar- 
iff terms should be interpreted to avoid absurd or anomalous results. 
2 Sturm, Customs Law & Administration § 51.4, p. 29 (3rd Ed. 1995); 
see, e.g., Nissho-Iwai Corp. v. United States, 10 C.I.T. 154, 641 F. Supp. 
808,812 (1986). The proper interpretation of the apparent conflict be- 
tween the common meaning of “comforter of cotton” and GRI 2(b) is to 
classify according to the most likely intention of Congress, which is not 
to promote such an absurd result. 

In the alternative, even if classification were done based on GRI 2(b)’s 
reference to GRI 3(b), the subject merchandise would not be classified as 
“comforters of cotton”, by the application of the principles of GRI 3(b). 
GRI 3(b) cannot be applied here directly because it requires that “goods 
are, prima facie, classifiable under two or more headings”, and the head- 
ings here are mutually exclusive basket provisions. Nonetheless, GRI 
2(b)’s reference to the principles of Rule 3 rather than the rule itself? 
incorporates into GRI 2(b) GRI 3(b)’s essential character analysis. Un- 
der that analysis, goods “shall be classified as if they consisted of the ma- 
terial or component which gives them their essential character.” GRI 
3(b). The comforters’ essential character, i.e.,its insulating quality and 
its usefulness as a bed covering, is imparted by the down filling not the 
cotton shell. Therefore, the merchandise is properly classified under 
HTSUS 9404.90.90. 


23. Defendant’s classification of the subject merchandise under 
HTSUS 9404.90.90 is correct. 


2 GRI2(b) isthe only GRI to incorporate the principles of another rule, as opposed to providing for analysis under the 
other rule. Thus, GRI 2(b) contemplates drawing the principles of GRI 3 into an analysis under GRI 2(b), despite the 
clear provision that one cannot move from GRI 2(b) to GRI 3 unless two or more headings are prima facie applicable. In 
this way, the principles underlying essential character analysis may be imported into GRI 2(b) 
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